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“The most advanced justice system in
the world is a failure if it does not provide
justice to the people it is meant to serve.
Access to justice is therefore critical.”

Rt. Hon. Beverley Mclachlin, P.C., Chief
Justice of Canada®

Introduction

It is stating the obvious that migrants have rights and that
human rights are also migrants’ rights. It is equally a truism
that there exists nevertheless a dire gap between the rights
migrants hold by virtue of law, and their practical imple-
mentation. The right to access to justice is therefore critical
in such a context: the more precarious and difficult the situ-
ation of a migrant is, the more crucial it will be for this per-
son to have a meaningful access to ways to claim his or her
rights. Access to justice is at the heart of effective protec-
tion of human rights. It is also fundamental in addressing
impunity, providing remedies and ensuring the rule of law.

The purpose of this Information Note is to provide a broad
overview of the right to access justice and its specific con-
tent for migrants, regardless of their legal status, and in
light of States’ obligations laid down in international instru-
ments and relevant jurisprudence. The right will first be
dissected by its general elements, then discussed as applied
to various particular legal categories of migrants, and
through the different steps of the migration journey. The
emphasis of the Note is on setting out why equal, effective
and meaningful access to justice is particularly critical for
international migrants.® The interpretation of justice taken
is focussed on the accessibility of rights and the functioning
of legal mechanisms, as opposed to social justice as a meth-
od of development or reliever of poverty.”*

I. Defining access to justice

“Access to justice” typically refers to the ability of persons
to make full use of the existing legal processes designed,
formally or informally, to protect their rights in accordance
with substantive standards of fairness and justice.® This ap-
plies to every stage of the “justice chain,”® from rights
awareness within civil society, to the conduct of law en-
forcement entities, or from having a case heard in a court of
law, to seeking and obtaining an appropriate remedy.7ln
other words, it is the possibility to make use of the process-
es established to provide redress where rights may have
been violated.?

A general acceptance of the right to access to justice — albe-
it under differing terminologies — can be elicited from all
relevant universal, international and regional human rights
instruments: Article 8 of the 1948 Universal Declara-
tion,® Articles 13 and 6(1) of the European Convention on
Human Rights (ECHR)* and Article 25 of the American Con-
vention,' as well as_Article 7.1 of the African Charter on
Human and Peoples' Rights,'?Article 47 of the Charter of
Fundamental Rights of the European Union**and Article 9
of the Arab Charter on Human Rights,14 all make direct com-
mitments to the protection of this right. Similarly, Article 2
of the International Covenant on Civil and Political Rights
(ICCPR) refers to the right to an effective remedy™ for all
the rights in the Covenant and for all individuals including
“migrant workers [..] and other persons who may find
themselves in the territory or subject to the jurisdiction of
the State Party.”16 Further, Article 14.1 of the ICCPR pro-
vides that “all persons shall be equal before the courts and
tribunals.”

The right to an effective remedy for everybody is further-
more recognized in many national constitutions."” For exam-
ple, the access to justice is a constitutional right for all in
the United Kingdom and the Supreme Court eloquently set
out that for the Courts to be able to perform their duties
and roles, such as ensuring that “the executive branch of
government carries out its functions in accordance with the
law [...] people must in principle have unimpeded access to
them. Without such access, laws are liable to become a
dead letter.”

Access to justice can also be understood as ensuring that
the legal and judicial process and outcomes are themselves
"just and equitable.”*® The right is not necessarily fully real-
ized when only a system securing access to justice is put in
place; instead, what is all-the-more critical is that the indi-
vidual is enabled to practically access such system, including
in view of their individual disadvantages and vulnerabilities.
Access to justice is ultimately achieved when the decision
made by the relevant justice institutions is enforced and
implemented. For example, victims of trafficking might have
access to existing mechanisms to initiate a process and seek
remedies, but very frequently these remedies are not deliv-
ered because the victim of trafficking is repatriated and
there are no predictable and systemic mechanisms for
transferring remedies between countries.*

In other words, what counts is that such remedies are effec-
tive and that they provide fair and impartial justice, without
discrimination.”> Where relevant, for example, adequate
information must be provided and financial barriers must
be neutralized (e.g. prohibitive court fees), while non-
discriminatory, free legal assistance needs to be provided
by the State if indispensable for the effective access to court
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of an individual or particular groups of persons.?! As will be
mentioned below, this is usually the case for the migrant
populations. In the same way, judges, lawyers, and law en-
forcement personnel all have a critical role to play in ensur-
ing that migrants have an effective access to justice.?

Alternative dispute settlement mechanisms, such as quasi-
judicial procedures, can also provide access to justice “as
long as their decisions may ultimately be supervised by a
judicial body and conform to a general requirement of fair-
ness.”” If not judicial, the competent body needs at least to
guarantee a certain quality of decisions. As an example of
non-judicial body, alternative dispute mechanisms can play
an important role: such alternative dispute mechanisms are
most frequently based on a consensus between stakehold-
ers and it is the community of stakeholders who monitors
and ensures compliance.

In essence, States have a legal obligation according to inter-
national law to ensure that all individuals, including mi-
grants and irrespective of their status, are able to access
competent, impartial judicial and adjudicatory mechanisms
equally and without discrimination.?*

Il. The right to access justice for migrants
— relevance and challenges

Migrants in irregular situations usually have no voice in the
public and political fora.”® Access to justice is all the more
crucial for them because the vast majority do not have the
right to vote and thus can only rely on the judiciary to claim
their rights.”® Thus, in addition to being a right in itself,
meaningful access to justice is also a tool to ensure fulfil-
ment of other rights. Moreover, providing migrants, regard-
less of their status, with a standing in the judicial system
reduces risk of impunity for wrongdoings within the society
in general. This contributes not only to migrants’ protection,
but also to strengthening the rule of law, social cohesion
and stability.27As put very eloquently by the UK Supreme
Court:

The importance of the rule of law is not
always understood. Indications of a lack of
understanding include the assumption
that the administration of justice is merely
a public service like any other, that courts
and tribunals are providers of services to
the “users” who appear before them |[...].
At the heart of the concept of the rule of
law is the idea that society is governed by
law. Parliament exists primarily in order to

make laws for society in this country. Dem-
ocratic procedures exist primarily in order
to ensure that the Parliament which makes
those laws includes Members of Parlia-
ment who are chosen by the people of this
country and are accountable to them.
Courts exist in order to ensure that the
laws made by Parliament, and the common
law created by the courts themselves, are
applied and enforced. That role includes
ensuring that the executive branch of gov-
ernment carries out its functions in accord-
ance with the law.

In order for the courts to perform that role,
people must in principle have unimpeded
access to them. Without such access, laws
are liable to become a dead letter, the
work done by Parliament may be rendered
nugatory, and the democratic election of
Members of Parliament may become a
meaningless charade. That is why the
courts do not merely provide a public ser-
vice like any other.

But the value to society of the right of ac-
cess to the courts is not confined to cases
in which the courts decide questions of
general importance. People and businesses
need to know, on the one hand, that they
will be able to enforce their rights if they
have to do so, and, on the other hand, that
if they fail to meet their obligations, there
is likely to be a remedy against them. It is
that knowledge which underpins everyday
economic and social relations.”

The fundamental importance of access to justice for mi-
grants and its positive impact on the society at large has
also been recognised in the final draft of the Global Com-
pact for Migration.” States notably committed to “[p]rovide
newly arrived migrants with targeted, gender-responsive,
child-sensitive, accessible and comprehensive information
and legal guidance on their rights and obligations, including
on [...] access to justice to file complaints about rights viola-
tions.”*

Yet, the often precarious access to justice of migrants, par-
ticularly those who have no regular status, is due to both
situational and institutional factors.31MainIy, discriminatory
or inadequate social policies (e.g. in the areas of health,
housing, education and social security), laws or decisions*
may prevent migrants from seeking or obtaining redress in
cases of violations of their rights.>*The effects of several

.
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different grounds for discrimination sometimes combine to
impede access to this right.>* Limiting factors include insuffi-
cient information about legal redress available to migrants;
lack of awareness of equality legislation on the part of judg-
es and lawyers; lack of protection for complainants and wit-
nesses; and the inadequate application of burden-shifting
provisions, which are particularly important in discrimina-
tion cases.* Even where the law is not directly discriminato-
ry, the justice system may be too complex, expensive, un-
derresourced, overly centralized, or not appropriately sensi-
tive to migrants needs, making access to justice only a virtu-
al right as opposed to an effective one.

lll. Elements of the right to access justice

1. General Principles

In essence, the core elements of the right to access justice
are generally considered to be: 1) the recognition as a per-
son before the law; 2) the equality before the courts and
tribunal; 3) the right to a fair trial and due process guaran-
tees and 4) the right to an effective remedy.* For remedies
to be accessible to migrants, these general principles not
only require that States ensure “access to justice and to
effective remedies through national courts, tribunals and
dispute-settlement mechanisms, regardless of their immi-
gration status”®’ but also that States “ensure that they are
not threatened with or subject to arrest, detention or de-
portation when reporting crimes, labour rights violations,
and other forms of human rights violations.”*

The following sections are an overview of how those ele-
ments translate for migrants.

a. Non-discrimination in the access to jus-
tice

The cross-cutting principle of non-discrimination, firmly
established in international human rights law, requires
States to grant access to justice to all individuals, including
migrants, regardless of their race, colour, sex, language,
religion, political or other opinion, national or social origin,
property, birth or other status.* The Human Rights Com-
mittee (CCPR) set out clearly that States have the obligation
to guarantee the rights found under the ICCPR without dis-
crimination between citizens and migrants.4°With regards
to access to justice, the CCPR has clarified that “[a]liens
shall be equal before the courts and tribunals, and shall be
entitled to a fair and public hearing by a competent, inde-

pendent and impartial tribunal established by law in the
determination of any criminal charge or of rights and obliga-
tions in a suit of law.”*! The CCPR has further established
aliens’ entitlement to equal protection by the law and the
prohibition of discrimination in the application of the rights
to which non-citizens are entitled.” The Inter-American
Court of Human Rights has also stated that the right of ac-
cess to justice is granted equally to irregular migrants.®® It
bears noting in addition that the Durban Declaration and
Programme of Action (DDPA) on non-discrimination calls for
the elimination of discrimination in many areas, including
access to justice, and adds, regarding migrants, that States
should promote and fully protect migrants’ human rights
and fundamental freedoms without regard to legal status.**

To enable the enjoyment of the right to access to justice
without discrimination, adequate information (outreach)
must be made available to migrants, in a language that they
understand, as well as institutional support (including finan-
cial and legal assistance, when needed). Competent author-
ities need to be accessible geographically (decentralized).
Positive obligations of States also include the adoption of
non-discriminatory legislation, the removal of any legal,
social or economic obstacle preventing migrants from the
enjoyment of all elements of the right of access to justice,
from the access to a judicial mechanism, through the right
to a fair trial, to the right to an effective remedy, etc.®

b. Equal and effective access to a tribunal

A fundamental pre-requisite for achieving the access to
justice of migrants is the possibility to have a case heard in a
court of law. The ICCPR clearly states that “[e]veryone shall
have the right to recognition everywhere as a person before
the law,”*and the ICRMW refers explicitly to the right of
migrant workers and members of their family to
“recognition everywhere as a person before the law.”*’ The
European Court of Human Rights (ECtHR) has held that the
right to a “fair and public hearing,” established by Article 6
of the ECHR, not only guarantees the fairness of legal pro-
ceedings already pending, but also includes the “right of
access to the courts” (i.e., the right to have one’s claims
brought before a court or tribunal).”® Furthermore, accord-
ing to the ECtHR, the remedy must be accessible in practice;
for example, there must be effective notification proce-
dures.”

Accordingly, States must ensure that migrants are granted
the right to standing and recognition before the law.*® This
possibility is however often impaired for migrants by several
factual and legal obstacles: excessively narrow concepts of
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legal standing, lack of legal representation or access to the
designated lawyer, particularly if a migrant is in detention.
In other situations, migrants may lack identity and other
documents required to start legal proceedings. In addition,
the standard of proof can make it virtually impossible for a
person whose documents have been lost or destroyed
along the migratory path to obtain a decision — let alone a
favourable one.” This is particularly relevant for status de-
termination but can be an issue in other areas of litigation
such as issues related to evidence of property or contractu-
al rights. Furthermore, in the absence of “firewalls” be-
tween the judiciary or other justice system and the immi-
gration legislation and law enforcement, migrants will fear
to claim their rights, which effectively nullifies their access
to a court of law.>> The Inter-American Court ruled in this
regards that, when fear of deportation or denial of free
public legal services to immigrants prevents immigrants
from asserting their rights, the right to judicial protection is
violated.>

As regards the definition of “tribunal” or “court”, this notion
has generally been interpreted as encompassing all bodies
established by law to have a judicial function, possessing
the power to give binding decisions, based on law and in
accordance with procedures prescribed by law, as well as
having a certain quality of independence and impartiality.>
As regards impartiality, it encompasses both a subjective
and an objective element, as the judges need to be subjec-
tively free of bias, including deriving from racism or xeno-
phobia, and the functioning of the Tribunal needs to offer
sufficient guarantees to exclude any legitimate doubt on
this regard.”® The right to access justice can be facilitated
through mechanisms such as national human rights institu-
tions, equality bodies and ombudsman institutions, as well
as community-based crisis centres, where migrants can re-
port discriminatory treatments and other alleged viola-
tions of their rights.

As put by the former Special Rapporteur on the rights of
migrants, “the only way to ensure that a distinction be-
tween a national and a non-national (migrant) is not dis-
criminatory is to ensure that courts and tribunals can effec-
tively review the decisions affecting the rights of individuals,
whatever their status is. This can only happen if, as required
by international law, access to justice is available to all, re-
gardless of migration status.”>®

c. Fair proceedings and due process guaran-
tees

Access to courts alone is not sufficient to ensure access to
justice. The proceedings must respect certain guarantees of
fairness. This right applies equally to all parties. According
to the ICCPR, this applies for both criminal cases and civil
suits, and for everyone, hence also non-nationals including
migrants.57

Fair proceedings and due process guarantees are certainly
crucial in criminal matters, but they are very important in
civil and administrative cases as well. As the Special Rappor-
teur on the Human Rights of Migrants pointed out,
“immigration administrative decisions can have conse-
guences which are worse than criminal law decisions: an
erroneous immigration decision can send someone to arbi-
trary detention, torture or even death. [...] Criminal law has
evolved guarantees of fair trial and of the rights of the de-
fence. Administrative law must provide similar guarantees
when the consequences of the decision can be similar or
worse. [...] Fast track processes [must] incorporate appro-
priate procedural safeguards, including the opportunity to
be heard [for migrants].”*® Any migrant detained should be
informed of their rights, including the right to be represent-
ed by a lawyer. Adequate legal counselling and representa-
tion should be promptly available and free of charge when
required including in border or transit zones and in deten-
tion or reception centres.*® The information should be pro-
vided in a language well understood by the migrant, who
should have access to an interpreter during all relevant pro-
ceedings when necessary.®

The right to a fair trial encompasses the right to timely reso-
lution of disputes, but it may be limited to certain fields of
application, depending on the system applicable. At the
universal level, the ICCPR establishes the right to be tried
without undue delay for any person subject to a criminal
charge.® In criminal cases, the relevant time period goes
from the formal charging of the accused to the final judg-
ment of the appeal. At the regional level, the ECHR guaran-
tees a hearing “within a reasonable time” in both civil and
criminal cases.®? The American Convention on Human Rights
(ACHR) expands the material scope of application of this
element of the right and provides for a hearing “within a
reasonable time” in criminal proceedings and in cases of “a
civil, labour, fiscal, or any other nature.”® What constitutes
a “reasonable time” is a case by case assessment, which
should, amongst others, take into consideration the com-
plexity of the case, the behaviour of the accused or party,
and the way the matter was handled by the administrative
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and judicial authorities, and what is at stake for the migrant
concerned.®

Procedures need to guarantee a fair distribution of legal
burdens and possibilities to present evidence between the
parties.®® The right to an effective appeal process is also an
essential element of fair proceedings. The fact that access
to the highest court is granted does not necessarily mean
that the right to appeal has been fulfilled; the ECtHR has
held that there must be a realistic possibility of lodging an
appeal within prescribed time limits,*® and that the execu-
tion of the judgment must be suspended from the moment
the appeal is filed.®’ Similarly, the CCPR has held that there
must be an “opportunity for effective, independent review
of the decision” and this review should take place before
the execution of the decision.®® This access to an effective
appeal is of critical importance in migration law, as is the
suspensive effect of such appeal: the Committee on the
Elimination of Discrimination against Women has confirmed
that the suspensive effect of lodging an appeal is especially
important “in the area of asylum and migration law, where
[otherwise] appellants may be deported before having the
chance to have their cases heard.”®

Judges and attorneys have an important role to play in their
application and practice of the law, to ensure the fairness of
proceedings, in order to guarantee a concrete absence of
discrimination of migrants by the judicial and other institu-
tions.”°The protection and assistance of the consular or
diplomatic authorities, based on international law,” is also
pivotal to ensure migrants’ access to due process guaran-
tees in cases where their rights have not been fully respect-
ed by the destination state.”?

d. The right to an effective remedy

The fulfilment of the right to have access to justice suppos-
es the availability of a mechanism effectively allowing indi-
viduals, including non-nationals, to seek adequate redress
for violations of their rights.” This right is enshrined notably
in Article 2(3) of the ICCPR and Article 13 of the ECHR, as an
accessory right, for which a violation can be established
provided that a connection with the violation of another
treaty right exists. In other words, the right to a remedy in
both these instruments must be argued in connection with
the alleged violation of another right guaranteed in the
same treaty.74 At the American and African level, a broader
approach is taken, as Article 25 of the ACHR and Article 7(1)
(a) of the ACHPR ensure the right to an effective remedy for
all fundamental rights recognized by any human rights trea-
ty, as well as domestic law of the relevant State. Both the

ICCPR and the ECHR do not necessarily require the remedy
to be decided by a judicial body, except for cases concern-
ing violations of the right to life, prohibition of torture or
inhuman treatment and enforced disappearances, which
are intrinsically linked to the principle of non-refoulement
in migration matters.”” The ACHPR only requires a
“competent national authority.””® Conversely, the IACtHR
requires it to be a judicial remedy.”’

The ECtHR jurisprudence establishes that a remedy is only
effective if it is available and sufficiently certain, not only in
theory but also in practice, and having regard to the individ-
ual circumstances of the case.”® According to the CCPR, the
effectivity requires that the remedy be adapted to special
vulnerabilities, which is often relevant when migrants are
victims of a right’s violation.”

The right to reparation or compensation also forms part of
the rights to a remedy and therefore access to justice.®
States need to ensure access to reparation, but have broad
discretionary powers as regards the type of reparation. As a
minimum standard however, the Basic Principles and Guide-
lines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law stipu-
late that the reparation ought to be “proportional to the
gravity of the violations and the harm suffered.”®" According
to the CCPR, “reparation can involve restitution, rehabilita-
tion and measures of satisfaction, such as public apologies,
public memorials, guarantees of non-repetition and chang-
es in relevant laws and practices, as well as bringing to jus-
tice the perpetrators of human rights violations.”®> While
the right to an effective remedy including the right to repa-
rations is applicable to all violations of human rights, repa-
rations are of particular importance for gross human rights
violations. This is also affirmed in the Basic Principles and
Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian
Law, which also gives further examples for satisfaction such
as the public disclosure of truth and the restoration of the
dignity of the victim.® For migrants specifically, reparation
will have to be decided and provided notably when they
have been arbitrarily or unlawfully detained or expelled.®*
In cases where reparations mechanisms are established as
part of national transitional justice processes, states should
consider the inclusion of migrants who have suffered hu-
man rights violations in the contexts covered by such transi-
tional justice mechanisms.
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2. Access to justice through the migration jour-
ney

a. Access to justice at the border and upon
entry

While States have the sovereign prerogative to control the
entry and presence of non-nationals within their territory,®
they also have an obligation to respect the human rights of
all migrants at the border in accordance with their obliga-
tions under regional and international law,* in application
of all human rights instruments.®’ States must indeed up-
hold the international human rights standards, including
access to justice, for anyone over whom the State exercises
jurisdiction — even when that jurisdiction is extraterritorial.
The Human Rights Committee, the Committee on the Rights
of the Child as well as the Inter-American Commission on
Human Rights, all affirmed that borders are within the juris-
diction of a State and that migrants are entitled to their
human rights at the border.® They all stressed that this co-
vers also transit area, and that the responsibility is with the
State that the migrants is seeking to enter.

Migrants can bring a cause of action against a border official
— who can engage the responsibility of their respective
State — before the national competent authorities first, and
ultimately before regional or international instances, alleg-
ing a the violation at the border of rights outlined in the
ACHR, ICCPR, CRC or the ECHR.®°® Migrants’ rights at the
border, including the right to access justice, are essential for
migrants who may have suffered mistreatment while in
border zones, as they are otherwise left without a means of
redress if subsequently removed from the country where
the abuse took place — which amounts to impunity.® Thus,
ensuring that States respect migrants’ right to access justice
at the border is necessary for the protection of migrants’
other rights.

Migrants are also entitled to a fair and effective process for
determination of their status, upon or after their entry, un-
der conditions that preserve human rights and the rule of
law.”™ All those whose access to the territory or to proce-
dures arguably engages rights guaranteed under human
rights instruments, must have access to an effective remedy
before a national authority.gzln the emblematic Hirsi Jamaa
and Others v. Italy, the ECtHR found that there was no such
remedy because the migrants had been sent back to Libya
without having been afforded the possibility to challenge
this measure.”® Article 47 of the EU Charter of Fundamental
Rights provides for the guarantee for individuals alleging a
violation of the rights guaranteed by EU law, to have auto-

matically access to an effective remedy including effective
“judicial protection against a refusal of access to the territo-
ry or access to the procedures involved.”** Furthermore,
the ECtHR case law has established that under certain cir-
cumstances a State can be required to allow access to its
territory to an individual upon arrival at the border if access
is a pre-condition for the individual to exercise a right under
the ECHR, for example the right to respect for family life
and the right not to be subject to torture or inhuman and
degrading treatment.” The Inter-American Court of Human
Rights equally upheld the principle that migrants may ac-
cess a territory in order to exercise an international right. It
specifically emphasizes migrants’ right to be heard in pre-
senting an asylum claim at the border, even if that claim is
ultimately not granted.”® The Court subsequently expanded
this right to be heard by finding that even migrants on the
high seas, who are not yet at the border, have the right to
present their asylum claim in the destination country.”’

The Committee on the Rights of the Child similarly stated
that “State obligations under the [CRC] apply within the
borders of a State, including with respect to those children
who come under the State’s jurisdiction while attempting to
enter the country’s territory [...] irrespective of their nation-
ality, immigration status or statelessness.”®®

In essence, States should establish mechanisms in the con-
text of entry decisions to allow adequate time to assess the
individual situation of all migrants, without discrimination,
and with competent legal advice, representation, support,
and access to all documents related to the case, including in
order to properly identify individual protection needs and
status and to arrange appropriate referral.”® States must
also prevent or suspend an expulsion until such an assess-
ment has been done or an appeal against a negative deci-
sion has been examined and a decision rendered.'® States
must ensure that human rights violations at the border are
promptly and properly investigated and that migrants have
access to complaints mechanisms and redress.’™

b. Employment: migrant workers and access to
justice

i.  Structural problems and adverse employ-
ers’ practices

According to international standards, migrant workers enjoy
the same rights as nationals in remuneration and conditions
of employment.’®? This principle of equality of treatment
also applies to irregular migrant workers.'® However, struc-

o



UN MIGRATION

@|OM

INTERNATIONAL MIGRATION LAW

tural gaps in the domestic implementation of this principle
and legal protection generally, often create barriers to
proper migrant workers’ access to justice regarding rights
deriving from their employment. National labour laws
sometimes do not — or not sufficiently — consider certain
categories of migrant workers, such as domestic workers or
irregular migrant workers, or do not prescribe “firewalls”
between labour law and immigration law enforcement. Fur-
ther, some recruitment agencies operate from abroad so as
to avoid being bound by the national labour laws, which
works against the migrant workers and makes it virtually
impossible to seize the justice system for lack of jurisdiction
or other legalistic issues.’® The same accounts for tempo-
rary migrant workers who “face hindrance in gaining access
to justice given that the return to their countries of origin
stipulated by the temporary labour migration programmes
creates a geographical barrier to claiming their rights.” %

This may result in making it virtually impossible for migrant
workers to exercise the rights and freedoms granted by
labour law to other workers, effectively resulting in discrimi-
nations.'®Regular migrant workers are made vulnerable
also to violations of their rights without them daring to ac-
cess justice when migration laws condition their status on
the continued sponsorship of their employer.l°7Due to their
unfamiliarity with the legal system of the country of desti-
nation and their possible dependence on their employers
coupled with sometimes uncertain legal status, migrant
workers can also face a heightened risk of exploitation and
abuse.’®Those obstacles to a proper access to justice are
harder to overcome when lack of information and legal and
institutional discrimination is in place.

ii. Due process guarantees and mechanisms

Migrant workers should have access to a competent body
to bring work-related claims.’®The Committee on Migrant
Workers (CMW) has recommended that States designate an
Ombudsperson to facilitate migrant workers’ access to re-
dress mechanisms, and particularly domestic workers.'°
The ILO also provides for the special protection of domestic
workers, including migrants, by requiring States to ensure
that domestic workers “have effective access to courts, tri-
bunals or other dispute resolution mechanisms under con-
ditions that are not less favourable than those available to
workers generally.”™ Another recommendation of the
CMW is to ensure that migrant workers can obtain legal
redress and remedies for violations of their rights by em-
ployers who enjoy diplomatic immunity under the Vienna
Convention on Diplomatic Relations, particularly migrant
domestic workers.™ Further, the Committee considers that

migrant workers should be able to access courts and other
justice mechanisms without fear of being deported.'”* One
way of carrying out this policy is to construct “firewalls”
separating institutions and services, such as the judicial sys-
tem, from the offices in charge of migration laws enforce-
ment. The Committee additionally recommended time-
bound or expedited proceedings to address complaints by
migrant workers. It also encouraged States parties to enter
into bilateral agreements for the sake of ensuring that their
nationals maintain proper legal recourse — even after their
return to their country of origin — “including to complain
about abuse and to claim unpaid wages and benefits.”***

iii. Due process guarantees when employ-
ment contracts are terminated

Article 7 of the International Labour Organization (ILO) Ter-
mination of Employment Convention, which applies to all
employed persons including migrant workers,'™ guarantees
workers the opportunity to respond to allegations concern-
ing their conduct or performance where these allegations
form the basis for terminating their employment.'® Further,
they are “entitled to appeal against that termination to an
impartial body, such as a court, labour tribunal, arbitration
committee or arbitrator.”*"” If the appeal shows the termi-
nation to be unjustified, the appellate body must be em-
powered to either declare the termination invalid or order
payment of adequate compensation.’*®In any event, work-
ers whose employment is to be terminated are entitled to a
reasonable period of notice.llgThus, under the ILO relevant
convention, a migrant whose employment is terminated has
the right to respond to any allegations of wrongdoing on
which their termination was based and to receive a fair and
impartial adjudication of the employment action.

Article 49.2 of the ICRMW provides that migrant workers
whose employment has been terminated prior to the expiry
of their work permits, “shall neither be regarded as in an
irregular situation nor shall they lose their authorization of
residence.”*?’ Put simply, migrants and their families must
be allowed time to seek alternative employment before
being deprived of their authorization of residence. This
requirement also provides migrant workers the necessary
time to file a potential claim against their employer.

iv. Right to wages owed even after returning
to State of origin

Article 22.6 of the ICRMW guarantees the person concerned
by an expulsion decision a reasonable opportunity before or
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after departure to settle any claims for wages and other
entitlements due to them.'?

Article 9.1 of ILO Convention No. 143 guarantees for irregu-
lar migrants and their families, equal rights arising out of
past employment as regards remuneration, social security
and other benefits,"> while Article 9.2 provides for the right
to present one’s case to a competent authority when these
rights are violated."

As with the other rights, the right to the opportunity to
settle claims must be reasonable in practice, and not merely
theoretical.”®To this end, States should grant migrant
workers a reasonable period prior to their expulsion to
settle claims through the use of time-bound legal proceed-
ings — indeed “migrant workers often encounter problems
pursuing legal claims in the State of employment once they
have returned [...] including high litigation costs or difficul-
ties providing evidence.”*** The CMW has also recommend-
ed that States establish bilateral agreements to facilitate
migrant workers who return to their State of origin access-
ing justice in the State of employment, even after their re-
turn.'”’

States must take measures to guarantee migrants full and
effective access to their personal documents, also because
the possession of identity documents obviously facilitates
access to justice; in addition, States should establish a gov-
ernmental mechanism to which migrant workers can report
violations of their rights by their employers, such as illegal
withholding of their personal documents.*?®

c. Right to property and access to justice

Article 32 of the ICRMW provides migrant workers the right
to, upon termination of their stay in the State of employ-
ment, transfer earnings, personal effects, and belongings.
Article 15 of the same Convention stipulates that migrant
workers (or members of their families) cannot be deprived
of property, whether owned individually or in association
with others. Article 15 further guarantees migrant workers
and their families the right to fair and adequate compensa-
tion when all or some of their assets are expropriated. To
claim those rights, migrants are entitled to access to justice
and a fair trial. The Human Rights Committee has indeed
clarified that “suit at law” in Article 14 of the ICCPR encom-
passes judicial procedures aimed at determining rights and
obligations pertaining to property in private law and the
taking of private property in administrative law."® There-
fore, most property disputes are covered by the protections
of Article 14 ICCPR, with claimants thus guaranteed a fair
and public hearing by a competent, independent and impar-
tial tribunal established by law. It bears recalling that mi-

grants should not, obviously, be discriminated against in
justice processes regarding expropriation, restitution or
compensation, which means that the law can make possible
distinctions only if they are reasonable and proportion-
ate.”

Several factors may however impede a full and adequate
access to justice for migrants with regard to property rights.
Property transactions involving migrants are often orga-
nized informally and verbally. In other cases, the transaction
documents that were in possession of the migrant may
have been lost or destroyed. In cases of displacements, sec-
ondary occupation of homes may also complicate the
matter and necessitate judicial consideration in order to
establish original residency.”*'In absence of documents or
other formal proof, the access to justice in property litiga-
tions becomes hazardous. One way to solve this is to have
legal systems who accept a lower standard of proof (such as
credibility or witnesses) in certain situations strictly defined
by the law.

d. Detention: access to justice for detained
migrants and due process guarantees

The international human rights law governing access to jus-
tice for detainees subject to deprivations of liberty in gen-
eral, as well as that relating specifically to criminal deten-
tion,"*? applies equally to migrants, including irregular mi-
grants. This section presents an overview of these proce-
dural protections, with a focus on those of special im-
portance for detained migrants. It also discusses due pro-
cess standards specific to immigration detention (i.e., ad-
ministrative detention for the purposes of immigration con-
trol), which raises specific issues, as it classically offers, in
national legal systems, fewer guarantees with regard to
access to justice as compared to criminal detention. An ad-
ditional issue is that oftentimes, migrants will find them-
selves unable to access the proper channels of a state’s ju-
diciary, precisely because they are detained or confined in
some form of holding facility.

It bears noting that the rights set out in this section apply to
all migrants, including irregular migrants, who are deprived
of their liberty, regardless of the type of holding facility or
label given to the detention.'*?
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i. Right to be informed of reasons for deten-
tion

The detention of migrants either criminal or administrative
has been defined as a “confinement within a narrowly
bounded or restricted location, including prisons, closed
camps, detention facilities or airport transit zones, where
freedom of movement is substantially curtailed, and where
the only opportunity to leave this limited area is to leave
the territory.”*** Deprivation of liberty can also be defined
as: “The act of confining a person to a certain place, wheth-
er or not in continuation of arrest, and under restraints
which prevent him from living with his family or carrying
out his normal occupational or social activities.”"* Article
9.2 of the ICCPR establishes that any person, detained for
any reason, has the right to be informed promptly of the
reasons for his arrest and detention.”® Likewise, Article 16
(5) of the ICRMW requires that “[m]igrant workers and
members of their families who are arrested shall be in-
formed at the time of arrest as far as possible in a language
they understand of the reasons for their arrest and they
shall be promptly informed in a language they understand
of any charges against them.” The UNHCR Guidelines on
Detention of Asylum-Seekers (which focus on detention on
immigration-related grounds), provide that “the detention
of asylum-seekers should be a measure of last resort, with
liberty being the default posi‘tion,"137 but, if detained, are
entitled to receive prompt and full communication of the
order of detention, the reasons for the order, and their
rights in connection with the order, in a language and in
terms which they understand.®® The Body of Principles for
the Protection of All Persons under Any Form of Detention
or Imprisonment™® has a similar prescription (Principle 10)
and sets out specifically that migrants subject to detention
should have “an effective opportunity to be heard promptly
by a judicial or other authority” as well as the right to “be
assisted by counsel as prescribed by law.”**

ii. Right to litigate and access to a lawyer

To warrant access to justice of detained migrants, States
must ensure that implementing legislation for the right to
litigate and the right to standing in front of a court and
recognition before the law applies to non-nationals includ-
ing those detained on immigration-related grounds.141

The Working Group on Arbitrary Detention (WGAD) has
stated that all detainees have the right to access a lawyer
and must be informed of this right.142 Further, UNHCR in-
structs that “free legal assistance should be provided where
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it is also available to nationals similarly situated and should
be available as soon as possible after arrest or detention to
help the detainee understand their rights.”***The Inter-
American Court of Human Rights (IACtHR) has equally
affirmed this principle in relation to immigration detention,
holding that “[where] the consequence of the immigration
procedures could be the deprivation of liberty of a punitive
nature, free legal representation is an imperative for the
interests of justice.”***

The Special Rapporteur on the Human Rights of Migrants
has stressed in this regard that “in detention centers, the
explanation of a case manager under contract [from the
State immigration authorities] is not sufficient, when they
represent [the same authorities] that will ultimately take
the decision of the migrant’s immigration status.”** Discre-
tionary powers of administrative authorities must not un-
dermine the fundamental role of the judiciary. States
should assess the viability of providing on-site interpreters
in all immigration detention facilities, at least for frequently
spoken languages."*® The International Commission of Ju-
rists further recommends that competent lawyers should be
“permanently posted at high-traffic international borders
and all reception centers,” and that “[lJegal professional
associations and States should work together to prepare
contingency plans for ensuring legal assistance wherever
there is a risk of large movements of refugees and mi-
grants.”*

States must thus warrant that migrants deprived of liberty
have prompt access to independent lawyers, including to
receive visits and communicate with such lawyers, both to
make effective the right to challenge the lawfulness of de-
tention, and as a safeguard against torture or other cruel,
inhuman or degrading treatment.*®

iii. Right to inform family members or others
of detention

Article 16.1 of the Body of Principles for the Protection of
All Persons under Any Form of Detention or Imprisonment,
ensures that detained or imprisoned persons — including
migrants detained — shall be entitled to notify or have the
competent authority notify members of family or other ap-
propriate persons of their choosing, of their arrest, deten-
tion or imprisonment or of the transfer and of the place
where he is kept in custody.™* This is paramount to prevent
disappearance of detained migrants.**°
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iv. Right of access to external bodies

Access to external bodies, such as an available national asy-
lum mechanisms or other agencies, including ombudsman
offices, human rights commissions, NGOs and International
Organizations, should be available to detained migrants as
appropriate.’”! Detained asylum seekers or those faced with
the prospect of detention, have the right to contact and be
contacted by UN agencies such as the IOM or the UNHCR.
The right to communicate with these representatives in
private, and the means to make such contact, should be
made available." Access of these organizations to deten-
tion centres should be facilitated, to help migrants choosing
appropriate legal options among the variety of complex
administrative proceedings. According to the Special Rap-
porteur on the Human Rights of Migrants, there is no effec-
tive access to justice without such support.**®

v. Right to consular access

Article 36 of the Vienna Convention on Consular Relations
(VCCR) guarantees non-nationals the right to consular ac-
cess while held in any form of detention.™ It articulates the
right of detainees notably to communicate freely and have
access to consular officers;**>and to have their detention or
arrest communicated to the consular officers, if they so re-
quest.”*® While the VCCR deals with obligations between
States, both the International Court of Justice (ICJ) and the
IACtHR have held that the right to consular access is a right
of the individual."’ Article 16.2 of the Body of Principles for
the Protection of All Persons under Any Form of Detention
or Imprisonment also ensures that if a detained person is a
foreigner, he shall be promptly informed of his right to com-
municate by appropriate means with a consular post or the
diplomatic mission of the state of which he is a national.™®

In short, consular services should respond effectively to the
needs of migrants in detention regarding their access to
justice and the protection of their rights, facilitating in par-
ticular the migrant’s legal representation by a qualified (and
independent) lawyer and promoting guarantees of due pro-
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vi. Right to effective judicial review and possi-
ble reparation

Migrants deprived of their liberty have the right to take
proceedings before a court to review the lawfulness of their
detention, as enshrined in all core human rights instru-
ments.® This review should be prompt and automatic, with

guarantees of fair and effective process,’® and consider
both the “legal and factual basis asserted to justify the de-
tention, as well as its necessity, reasonableness and propor-
tionality.”*®* Article 9.4 of the ICCPR requires the court to
decide on the lawfulness of the detention “without delay,”
which tends to be interpreted as within several weeks.'®
Similarly, the International Commission of Jurists states that
judicial review “should take place no later than 24 to 48
hours after the decision to detain the person.”'**However,
where the case is complex, longer delays may be permissi-
ble.'®® After the conclusion of court proceedings, all detain-
ees have a right to a speedy judicial decision concerning the
lawfulness of their detention.'®®

Both the law authorizing detention and the procedures for
review must be sufficiently certain and meet standards of
due process.'® The review of migration detention must be
periodical, by an independent and impartial judicial body.'®®
The requirement of impartiality is especially important in
the adjudication of the rights of migrants due to the preva-
lence of societal prejudices against them. To ensure equali-
ty of arms, legal and language assistance must be provided
to the detained migrant to the extent necessary.'®

Judicial review of the lawfulness of detention must include
the possibility of ordering a release if the detention is in-
compatible with the requirements of the applicable law and
international standards.'”°When a judicial authority finds
that a migrant has been unlawfully detained under national
or international law, it should promptly and effectively or-
der the migrant’s release.'’* Migrants unlawfully detained
have an enforceable right to compensation.’?

e. Return of migrants

i. Access to justice regarding decision of
expulsion

Access to justice in case of expulsion of a migrant from a
State is quite complex and can vary under the various con-
ventional or regional regimes: the ICCPR, ECHR, ACHR, and
ICMRW all provide for some protection and procedural
guarantees for migrants during expulsion proceedings, but
with some nuances. In essence, while the ICCPR and the
ECHR have a restrictive approach according to which the
fair-trial guarantees do not apply to expulsion (since it is
neither a criminal charge nor a civil right), migrants have a
right to challenge their expulsion if the latter allegedly vio-
lates one or more of their human rights.173 Under the ICCPR,
in case of expulsion, it is the protection found in Article 13
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of the Covenant that applies, and not the right to a fair tri-
al."’* Article 13 of the ICCPR prescribes that, for migrants
regularly in the territory of the State, the expulsion must be
“in pursuance of a decision reached in accordance with
law”. Regular migrants must be further “allowed to submit
the reasons against [their] expulsion and to have [their]
case reviewed by, and be represented for the purpose be-
fore, the competent authority or a person or persons espe-
cially designated by the competent authority” — except
where “compelling reasons of national security” otherwise
require.’’® As is apparent from this Article 13, only migrants
in a regular situation can claim these guarantees. The ECHR
puts in place a similar system where only regular migrants
can claim the application of Article 1 of protocol 7 to the
Convention. As a result only aliens “lawfully resident in the
territory of a State shall not be expelled therefrom except in
pursuance of a decision reached in accordance with law and
shall be allowed: (a) to submit reasons against his expulsion,
(b) to have his case reviewed, and (c) to be represented for
these purposes before the competent authority or a person
or persons designated by that authority.” The expulsion can
intervene before the exercise of these rights when it is nec-
essary with regard to public order or for reasons of national
security.176

On the other hand, irregular migrants can challenge an ex-
pulsion according to the ICCPR if they claim a human rights
violation in that context. Indeed, the Human Rights Com-
mittee determined that when it is possible that a substan-
tive human right has been violated during an individual ex-
pulsion, extra procedures are necessary to guarantee the
right to an effective remedy and a stricter scrutiny must be
applied to the expulsion proceeding.177 It is worth noting
that these violations not only include the ones related to
the right to life or the prohibition of cruel and inhumane
treatment, but also the violation of all other rights guaran-
teed by the ICCPR, such as the right to property or to family
life, which opens the possibilities to claim in the context of
an expulsion.

Similarly, under the European regional system, “irregular
migrants [...] need to be able to point to a possible human
rights violation as a consequence of their removal in order
to be able to challenge it.”*”® Article 13 of the ECHR guaran-
tees the right to an effective remedy, which is also applica-
ble to expulsions. Article 13 imposes therefore an obligation
on States to examine whether an expulsion is compatible
with the rights protected under the ECHR before executing
the expulsion decision.”® As such a migrant should be able
to appeal the decision on expulsion if they have an arguable
claim that their Conventions rights would be violated in
case of expulsion.’® The appeal however will only have sus-
pensive effect if the migrant alleges that his expulsion
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would have effects that are contrary to the rights protected
in the ECHR and or irreversible effect (especially violations
of the right to life and the prohibition of torture and ill-
treatment).™!

Unlike the ICCPR, other human rights treaties provide pro-
tection against expulsion for all migrants, regardless of their
status. Article 22 of the ICRMW prescribes explicitly due
process guarantees to all migrants who are facing expul-
sion. Article 22.2 of the Convention requires the State to
issue “a decision taken by the competent authority in ac-
cordance with law.” It thus confirms the principle of legality
when it comes to expulsion, including of an irregular mi-
grant. The decision should contain the reasons for the ex-
pulsion and should be communicated to the migrant in
writing in a language they understand.’® Furthermore, a
migrant shall have the right to appeal the decision of expul-
sion and have a review by a competent authority.’® The
appeal shall have suspensive effect, meaning that a migrant
may not be expulsed as long as their appeal is pending.'®*
The Committee on the Protection of the Rights of All Mi-
grant Workers clarified that such a suspensive effect does
not have an effect on the status of the migrant and there-
fore does not equate to the regularisation of the status of
an irregular migrant."® Article 22.5 of the ICRMW further
provides for the right to seek compensation if an executed
expulsion decision is later annulled.*®® Finally, Article 22.8 of
the ICRMW stipulates that migrant workers are not re-
quired to pay the costs of the legal proceedings leading to
their expulsion or the costs of their administrative deten-
tion, although they may be required to pay their own travel
costs.” It remains to be seen how these provisions of the
ICRMW may have an impact on the interpretation of the
guarantees provided by the ICCPR regarding expulsions of
irregular migrants. In the interest of the principle of legality,
it would be desirable that the CPR eventually take inspira-
tion from the ICRMW standards.

The Inter-American Court of Human Rights and the Inter-
American Commission of Human Rights also advance a less
restrictive approach by affirming due process guarantees
for all migrants facing expulsion. The IACtHR has held that
due process guarantees must be accorded to every person
regardless of immigration status, as due process is not only
guaranteed ratione materiae but also ratione personae.'®
This general principle also applies regarding expulsions of
migrants. The IACtHR established certain minimum guaran-
tees for migrants facing expulsion, which are comparable to
the guarantees of the ICRMW. These include the formal
notification of the expulsion order. Such an order should be
reasoned and also contain information on the rights of the
migrant to oppose the order and to have access to consular
assistance, legal representation and interpretation. Further-
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more, a migrant must be able to submit the decision to a
competent body for revision.'®

The African Commission of Human Rights has regularly held
that arbitrary detention leading to expulsion without an
opportunity to access domestic courts constitutes a clear
violation of Articles 7 and 12 of the African Charter. Though
African States may expel non-nationals from their territo-
ries, the Charter requires expulsions to take place in a man-
ner consistent with the due process of law. Such an ap-
proach to the protection against expulsion is also supported
by the Committee against torture, which proclaims that in
cases of expulsion “essential procedural safeguards, notably
the guarantee of a prompt and transparent process, a re-
view of the deportation decision and of a suspensive effect
of the appeal” should apply.**

The International Commission of Jurists, in its “Principles on
the role of judges and lawyers in relation to refugees and
migrants,” recommends that the right to a fair trial also
apply to expulsion proceedings.’® These Principles indeed
set out that “[jJudges and lawyers must ensure that fair and
legal process is respected in any proceeding or other proce-
dure that could affect the rights or status of a refugee or
migrant.”**? This principle seems to assert that expulsion
should be treated as “any proceeding or other procedure”
that requires a fair and legal process. The International
Commission of Jurists further indicates in those principles
that “[jludges should consider the individual circumstances
of every individual with due diligence and good faith and
ensure that adequate justification has been presented, and
that the removal is not prohibited under international hu-
man rights and refugee law and standards.”***Finally, it
recommends that judges and attorneys “ensure that any
removal orders are provided in writing, in a language the
person understands, with the reasons for expulsion and
information on how to challenge the removal order.”***

In view of all the above, expulsion procedure ought to trig-
ger rights of due process in any event, similar to what is
prescribed by the jurisprudence of Inter-American Court of
Human Rights and the African Commission on Human and
Peoples’ Rights on the application of due process rights
during the expulsion of migrants.'* Indeed, excluding expul-
sions/deportations and other removal decisions and orders
from access to justice seems to be a convoluted legal con-
struction with no real merit."*®

ii. Access to justice during and after return

In his report from 4 May 2018," the Special Rapporteur on

the rights of migrants focused on the return and deporta-

tion/expulsion of migrants, and found that States should
provide access to justice to migrants also to be returned,'®
and held that “migrants should have access to complaint
mechanisms to report misconduct, violence or ill-treatment
prior, during and after return.”**Finally the report states
that “[a]ccess to justice after return should also be ensured
for any human rights violations suffered by labour migrants,
who should be certain that claims for unpaid wages, social
security benefits or overtime compensation, or for com-
plaints filed against exploitative employers are followed up,
event beyond their return.”*®

IV. Access to justice for specific groups

1. Migrant children

Children represent a significant part of international mi-
grants. They migrate themselves, alone or with their fami-
lies, are born to migrant parents in countries of destination
or “left behind” by migrant parents in their country of
origin. As children in the context of international migration
are often at risk of having their rights violated, it is crucial
that their right to access justice is guaranteed. Access to
justice is not only a right in itself but also a tool to ensure
that the other rights are upheld for children. For children in
context of migration this could often be an efficient tool to
ensure the right to protection, care and access to basic ser-
vices, such as education and health.

The right to have access to legal and judicial systems (for
example asylum system) and to litigate, to file applications
(including emergency applications) to courts, as well as the
right to have access to all the fair trial guarantees provided
notably in the ICCPR, all extend evidently to migrant chil-
dren. The Convention on the Rights of the Child (CRC) ex-
plicitly lists several fundamental guarantees. Article 12.2 of
the CRC enshrines the right of the child to be heard “in any
judicial or administrative proceedings affecting them, either
directly, or through a representative or an appropriate
body.”* It results from children’s right to be heard that
States need to ensure that children have the possibility to
bring legal claims and complaints when their rights are be-
ing violated. Other provisions ensure the rights to infor-
mation of children (Article 17), the right to prompt access to
legal assistance and to prompt decisions by the court
(Article 37(d)), as well as the right to expeditious decisions
(Article 10). The Committee on the Rights of the Child (CRC)
underlined that the Convention implicitly requires the ac-
cess to the right to an effective remedy for children. It stat-
ed that in case of violations of rights, “there should be ap-
propriate reparation, including compensation, and, where
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needed, measures to promote physical and psychological
recovery, rehabilitation and reintegration, as required by
Article 39 [of the Convention].”

In practice however, few of the children in context of migra-
tion seek justice. They are often in a situation of double
vulnerability, as children and as persons affected by migra-
tion. Because of their age but also due to language barriers
and lack of knowledge of the foreign system, migrant chil-
dren might not be fully aware of their rights and might not
recognise violations that entitle them to remedy. Even if
children had the information they need, as children and
foreigners, they would struggle to navigate their way
through the justice system without specialized support. In
some cases, their right to take part in legal decisions that
affect them is undermined by age restrictions, with for ex-
ample only adults entitled to file cases. In other case, for
children residing irregularly in the country, the fear of being
identified as irregular migrants and its consequences, would
prevent them from contacting the authorities and claiming
justice. As result, many cases of abuse and exploitation of
migrant children remain hidden and the system fails in
offering the protection and assistance needed to the chil-
dren concerned.

a. A child-friendly justice system

Much more can be done to ensure that justice systems are
age and gender responsive. According to the Committee on
the Rights of the Child, a child-friendly approach necessi-
tates in particular that proceedings be transparent and in-
formative, respectful, inclusive, safe, with accountability
and conducted by adults trained in dealing with children.?®?

This means working with States in improving laws, polices
and court procedures to children’s rights and needs, includ-
ing the establishment of specialized police units/officers
and interviewing rooms, the setting up of specialized proce-
dures in administrative, civil and criminal courts and build-
ing the capacity of the police, judges and other profession-
als working with children, with a focus on multidisciplinary
practices.

b. Equal access as national children

The right to equality and its corollary, the prohibition of
discrimination, obliges States to eradicate discriminatory
policies, laws and practices, and to take affirmative
measures when necessary to ensure that all individuals,
including migrant children who often are particularly vulner-
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able and socially marginalized, are entitled to equal access
to judicial mechanisms and justice in general. Accordingly,
States have to amend legislation, policies and change atti-
tudes, ensuring that children have equal access to justice
regardless to migration status.’®®

¢. The right to information, counselling and
legal representation

As children are usually at a disadvantage when engaging
with the legal system, they have a particularly acute need to
receive child friendly information on processes and their
rights as well as legal counselling and assistance. For mi-
grant children, this information and legal assistance might
be needed from the very entry point, when the child comes
in contact with the authorities in order to understand pro-
cedures such as those related to registration, international
protection, family reunification, age assessment, etc.

The Joint General Comment emphasizes that children in the
context of international migration should be provided with
all relevant information, inter alia, on their rights, the ser-
vices available, means of communication, complaint mecha-
nisms, the immigration and asylum processes and their out-
comes.”® Information can also be provided through child
rights education, counselling and support from knowledgea-
ble adults.’®® Information should be provided in the child’s
own language in a timely manner, in a child sensitive and
age-appropriate manner, in order to make the child’s voice
heard and to be given due weight in the proceedings.

States should ensure that free legal assistance of adequate
quality is promptly available, including to migrant children
and their families. If children are represented by a parent,
guardian or any other person, these persons should be re-
quired to always act in the best interests of the child. More-
over, even when children are represented by a guardian or
their parents, legal aid might still be needed to ensure an
adequate representation in administrative and judicial pro-
ceedings and in reviewing migration, asylum and child pro-
tection decision taken by the authorities.

d. Best interests determination

Article 3 of the CRC places an obligation on the public and
the private spheres, courts of law, administrative authori-
ties and legislative bodies to ensure that the best interests
of the child are assessed and taken as a primary considera-
tion in all actions affecting children. The right of the child to
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have their best interests taken into account as a primary
consideration is a substantive right, an interpretative legal
principle and a rule of procedure, and it applies to children
both as individuals and as a group. The best interest of the
child is a flexible concept to adapt to the different needs of
children and their stage of development.”® This flexibility
requires that those responsible for ensuring the respect of
the best interests of the child (e.g., judges, guardians, legal
representatives, etc.) evaluate this interests on a case-by-
case basis.”’

To ensure the respect of the best interest of migrant chil-
dren, access to justice for the children and their representa-
tives is indispensable and should be ensured “through indi-
vidual procedures as an integral part of any administrative
or judicial decision concerning the entry, residence or re-
turn of a child, placement or care of a child, or the deten-
tion or expulsion of a parent associated with his or her own
migration status.”*%®

The UN Committee on the Rights of the Child has further
described the content and scope of application of the best
interest principle both in general and in specific for children
in context of migration.

The views of the child should be taken into account as part
of the best interest’s determination process. Access to jus-
tice for migrant children requires taking into account chil-
dren’s evolving maturity and their understanding of their
rights.”® The Committee on the Rights of the Child has cau-
tioned States to ensure that the right to be heard and ac-
cess to justice for children is not only a “token” and that
children are not only heard but that their views are also
given due weight.?*

2. Migrant women

a. General access to rights

Access to justice is necessary to prevent and correct poten-
tial intersecting discriminations, exploitation and abuses,
based both on gender and migration status. Migration, like
any societal phenomenon, is not gender-neutral:**' wom-
en’s migration experience is distinct from men and migrant
women can bring specific contributions as well as face par-
ticular challenges and vulnerabilities.”> Migrant women
who may have experienced marginalization in their country
of origin, sometimes continue to be marginalized in their
countries of destination.”**Some of the specific hazardous
situations migrant women face, include employment in the
informal and domestic sector, which often offers less legal

recognition and protection, as well as lack of access to ser-
vices, such as health care (including reproductive and ma-
ternal care). Migrant women often are faced with discrimi-
natory access to family reunification schemes or discrimina-
tory access to nationality. In addition, women too often are
prey to sexual abuses and harassment, and/or sexual and
physical violence.”** Oftentimes migrant women face dilem-
mas when trying to secure access to justice as their immi-
gration status depends on abusive spouses or employers.**
Migrant women can also face intersectional discriminations
due to their particular situations, such as their migratory
status, their activity (e.g., women forced into prostitution),
their detention or other factors.

b. Gender-sensitive access to justice

Women'’s right to access justice is not only guaranteed in
general human rights law, but there are provisions ensuring
access to justice specifically for women. A State may not
discriminate against women and must ensure the “legal
protection of the rights of women on an equal basis with
men.”?*®* The prohibition of discrimination against women
not only confers women equal legal protection but also
equal legal capacity and the opportunity to exercise that
capacity.””’ The equal standing before the law, translates to
an all-encompassing access to justice for women. States
have “treaty-based obligations to ensure that all women
have access to education and information about their rights
and remedies available, and how to access these, and to
competent, gender-sensitive dispute resolution systems, as
well as equal access to effective and timely remedies.”?*

Despite the equal access to justice of women de jure by
application of international law, women often face practical
barriers. To render to the right to access to justice effective
for women, “the differential impact of measures on women
according to their race, class, ethnicity, religion, disability,
culture, indigenous or migrant status, legal status, age or
sexual orientation” should be taken into account.?*’

A gender-sensitive approach to access to justice should also
recognize how negative attitudes of justice actors can cre-
ate obstacles for women’s access to justice.”’To then im-
plement a truly gender-sensitive approach to justice, as well
as a non-discriminatory approach towards migrants in gen-
eral, requires extensive training and capacity-building of
justice actors, including judges, prosecutors, investigators,
public defenders and law enforcement officers, notably to
combat bias and prejudices.”**

A crucial step to enable migrant women to benefit from
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their right to access to justice is to ensure their emancipa-
tion by ensuring that the law confers them an independent
legal status, regardless of marital or other civil status, or
employee status — or absence of such status. This is particu-
larly critical for survivors of sexual and gender-based vio-
lence,’**as well those who are victims of abusive spouses or
employers.”?

In the Global Compact for Migration, States have committed
to address this to “develop gender-responsive migration
policies to address the particular needs and vulnerabilities
of migrant women, girls and boys, which may include assis-
tance, health care, psychological and other counselling ser-
vices, as well as access to justice and effective remedies,
especially in cases of sexual and gender-based violence,
abuse and exploitation.”***

As example of good practices, the Special Rapporteur on
violence against women highlighted the “[c]reation of ser-
vices, in cooperation with civil society organizations as ap-
propriate, in the following areas: access to justice, including
free legal aid when necessary; provision of a safe and confi-
dential environment for women to report violence against
women; [...] linguistically and culturally accessible services
for women requiring such services.””> The CEDAW recom-
mends that States “[e]stablish justice access centers [...],
which include a range of legal and social services, in order
to reduce the number of steps that a woman has to take to
gain access to justice. Such centers could provide legal ad-
vice and aid, begin the legal proceedings and coordinate
support services for women in areas such as violence
against women, family matters, health, social security, em-
ployment, property and immigration. Such centers must be
accessible to all women, including those living in poverty
and/or in rural and remote areas.”?*®

Such a gender-sensitive approach to the access to justice of
migrant women should empower them and recognize them
as “agents of change” and move away from addressing fe-
male migrants primarily as victims, which is also a guiding
principle and declared objective of the Global Compact for
Migra‘tion.227

3. LGBTI migrants

Lesbian, gay, bisexual, transgender, and intersex (LGBTI)
persons migrate around the world for various reasons. Like
many migrants, they leave their countries of origin to im-
prove their economic or social situations and some may
migrate to join members of their families in another coun-
try. Others, however, leave their countries as a result of
push factors like explicit persecution, criminalization of
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same-sex activity or non-conforming gender identity, and
various forms of discrimination based on sex, sexual orien-
tation or gender identity. LGBTI individuals often face multi-
ple forms of discrimination and challenges with respect to
access to justice. At the time of writing, over 70 countries
around the world have laws criminalizing, or in other ways
targeting, people of diverse sex, sexual orientation and gen-
der identity. However, even in countries where no such
laws exist, LGBTI individuals are frequently subject to vio-
lence, hate speech and discrimination in the community. All
too often, due to widespread homo- and transphobia
among state officials, often fueled by political rhetoric,
LGBTI individuals who fall victim to hate crimes or experi-
ence forms of discrimination, will not be able to report
these offences or they refrain from doing so because of
mistrust in the authorities and the justice system. For the
same reasons, many LGBTI migrants cannot report, or fear
reporting discrimination or mistreatment in the context of
asylum claims, family reunification, or treatment at the
work place.

With respect to State obligations, LGBTI migrants’ access to
justice is protected by the general principles and rights pro-
vided by international law without discrimination based on
sex, sexual orientation, and gender identity.zzsln addition,
the Yogyakarta Principles on the application of international
human rights law in relation to sexual orientation and gen-
der identity,”*includes several principles which are essen-
tial for access to justice, such as the right to recognition
everywhere as a person before the law (Principle 3); right to
effective remedies and redress (Principle 28); no impunity
for perpetrators of human rights violations (Principle 29).
Moreover, the Human Rights Committee has stated that
State Parties must “ensure that LGBT persons have access
to justice, and that all allegations of attacks and threats
against individuals targeted because of their sexual orienta-
tion or gender identity are thoroughly investigated.”?*

4. Victims of crimes

Migrants can be victims of crimes, violent or not, including
those deriving from xenophobia, racism and hate speech.
Migrants are often vulnerable to human trafficking, forced
labour or other types of crimes linked to exploitation. All
the rules and principles set out in the sections above evi-
dently also apply to victims of crimes. These victims must in
particular have the right to equal access to justice and equal
treatment with nationals in the process of investigation,
prosecution of crimes, as well as in any procedures for com-
pensation or other forms of reparation.””*'Migrants who
are victims of crimes should indeed “in law and practice
have access to all necessary remedies before the domestic
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courts, on an equivalent basis to nationals of the State.”**?

The Palermo Protocol on Human Trafficking®** provides for
the protection of victims of this crime, who oftentimes, are
migrants. The Protocol contains various prescriptions on the
access to justice that must be provided to victims of human
trafficking. It prescribes notably that legal proceedings be
confidential®®*and that the victims receive information con-
cerning relevant proceedings®>® and “[a]ssistance to enable
their views and concerns to be presented and considered at
appropriate stages of criminal proceedings against offend-
ers.””*In actuality, trafficked persons often lack the infor-
mation on the possibilities and processes for obtaining rem-
edies, including compensation”?’ The Protocol also requires
States parties to consider providing “[c]Jounselling and infor-
mation, in particular as regards their legal rights, in a lan-
guage that the victims can understand.””*®1t also puts an
obligation on States to have in their domestic judicial sys-
tem, some mechanisms allowing victims of trafficking the
possibility to obtain compensation for the damage
suffered.”®’ Moreover, it calls on each State Party to
“consider adopting legislative or other appropriate
measures that permit victims of trafficking in persons to
remain in its territory, temporarily or permanently, also to
enable them to participate in said proceedings.”**°

The Council of Europe Convention on Action against
Trafficking in Human Beings similarly requires that States
adopt “legislative or other measures as may be necessary”
to ensure that victims of trafficking receive, in legal pro-
ceedings, “translation and interpretation services, when
appropriate,” “counselling and information, in particular as
regards their legal rights and the services available to them,
in a language that they can understand,” and “assistance to
enable their rights and interests to be presented and con-
sidered at appropriate stages of criminal proceedings
against offenders.”?*! The Convention also expands upon
the requirements of the Palermo Protocol by requiring that
Sate parties adopt legislative or other measures necessary
to ensure that assistance to victims of trafficking is not
made conditional upon their willingness to participate to
the criminal proceedings, as witness.”” Indeed, it is of para-
mount importance to grant victims of trafficking “legal and
other material assistance [...] to enable them to realize their
right to adequate and appropriate remedies.”***In spite of
all the legal and judicial arsenal, more often than not, it is
difficult for victims of trafficking to have access to justice:
first, the crime must be detected, the victims identified, and
they must have physically the possibility to access the police
or other law enforcement authorities. Second, NGOs report
that they often face challenges in convincing the victims
that they have experienced a violation of a human right and

are entitled to redress.”* Thirdly, it is important to guaran-
tee criminal proceedings free of charge and in a reasonable
period of time to victims of trafficking.?*® Furthermore, vic-
tims of trafficking can have troubles obtaining redress and
reparation when the author of the crime has no assets that
are seized and the State has no readily reparation fund.**°
Finally, victims are too often sent back to their country of
origin before having had the time to claim and obtain re-
dress.””’ Due to the difficulties of investigation in such
transnational criminal cases and the insufficient support
provided to victims of trafficking throughout the process,
very few of them have obtained reparation.**®

Conclusion

An effective access to justice is an essential prerequisite for
a good human rights protection, for migrants as for any
individual. It is also critical to counter impunity and foster
social cohesion based on actual and apparent fairness. In
short, it is an essential condition for the respect of the rule
of law. The possibility of a claim being brought by a migrant
or any individual whose rights are infringed must exist, if
social relationships, including employment or housing, are
to be based on respect for those rights.?*°

International and regional human rights norms and stand-
ards provide for an extensive legal framework to provide
and guarantee access to justice for migrants, which is a nec-
essary precondition to the protection, respect and fulfil-
ment of the other rights of migrants. However, due to their
— often — precarious status and situations, many migrants
are still facing numerous and grave obstacles in accessing
and obtaining justice. To address these difficulties, laws,
policies and procedures must be in conformity with interna-
tional standards and must be properly implemented. Na-
tional legislations should decriminalize irregular migration
and put in place adequate legal firewalls in order to protect
migrants’ rights and make their access to justice a reality, as
opposed to a mere possibility on paper.

Independent, safe, effective and accessible mechanisms
should be established to ensure access to justice for mi-
grants. This accessibility should by definition be non-
discriminatory and result in a just outcome, which may im-
ply that States must take specific measures to ensure acces-
sibility to migrants or particular groups of migrants to jus-
tice and specific trainings for actors of the justice systems.
As rightly pointed by the Special Rapporteur on the situa-
tion of human rights defender: “in the face of the increas-
ingly strident anti-immigration sentiment in political dis-
course, it is often the judiciary that can best protect mi-
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The following IML Information Notes are currently available:
e The protection of unaccompanied migrant children
e International standards on immigration detention and non-custodial measures

e The principle of non-refoulement

The International Organization for Migration (|O|V|) is committed to the principle that humane and orderly

migration benefits migrants and society. As an intergovernmental body, IOM acts with its partners in the international commu-
nity to: assist in meeting the operational challenges of migration, advance understanding of migration issues, encourage social

and economic development through migration, and work towards effective respect of the human dignity and well-being of mi-
grants.

The International Migration Law Unit (IML), formerly a part of the International Migration Law and Legal

Affairs Department, has been established within IOM to strengthen and promote the Organization’s involvement in Interna-
tional Migration Law (IML). A key objective of the Unit is to encourage dissemination and understanding both within IOM and
amongst IOM counterparts of IML that is a set of legal rules, constrain, regulate, and channel State authority over migration.
The Unit thereby promotes migration governance within the rule of law.

For more information please contact:
International Migration Law Unit
iml@iom.int
International Organization for Migration (I0M)

17 route des Morillons, CH-1211 Geneva
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