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Foreword

The International Catholic Migration Commission (ICMC) is pleased to present this updated version
of the "Do It Yourself Kit" that we first issued in 2004. Now that the Migrant Workers Convention
has entered into force and its monitoring Committee has been established, governments, civil
society and all migrants have an important instrument at their disposal. Our hope is to further
the understanding and application of core international human rights treaties and standards to
strengthen the protection of migrant workers and their families.

The Catholic Church has always advocated for the human rights of migrants, and has
strongly supported the ratification of the Convention. In his address on the occasion of the fifth
World Congress of the Pontifical Council for the Pastoral Care of Migrants and Itinerant People,
Pope John Paul Il declared that:

"it is precisely in society and in culture that we must show respect for the dignity of
man, of the migrant and of the refugee. In this regard, | once again urge States to adhere to the
International Convention for the Protection of the Rights of Migrant Workers and their Families
which took effect on 1 July 2003... Such protection of human persons must be guaranteed in every
civil society...”

Speaking in the same spirit to the 60th Session of the UN Commission on Human Rights
in 2004, Archbishop Silvano Tomasi urged a multi-pronged approach “to make human mobility
a motor for progress even for its most vulnerable segments: international cooperation in the
prevention and prosecution of trafficking and the rehabilitation of victims; less restrictive and
more realistic immigration policies; concerted promotion of sustainable economic and social
development in poor countries; a continued formation to a culture of human rights and respect of
the dignity of every person.”

ICMC offers this new edition of the kit toward that objective and in view of a number
of developments over the past two years (including ratification of the Convention by another
nine States). It includes updated data on the overall UN human rights treaty supervisory system,
background information on the current international context, succinct statistical data shedding
light on aspects of the movement of persons, a focus on non-discrimination, and examples of
positive State practices noted by various UN treaty monitoring bodies.

We would like to thank all those that have contributed to create this useful tool and
especially Ms Mariette Grange and Ms Marie d'Auchamp, who have been the driving forces behind
this document. Their commitment and the many inputs received have made this tool an excellent
and practical reference for all.

Johan Ketelers
Secretary General






Introduction

We became aware of a right to have rights and a right to belong
to some kind of organised community only when millions of
people emerged who had lost and could not regain these rights.

Hannah Arendt, “The Origins of Totalitarianism”

According to United Nations figures, there are approximately 200 million international migrants in the
world. This is barely 3 percent of the world population. Yet, it appears sizeable enough for migration
issues to consistently make headlines in all world regions, to increasingly be used as ammunition
in electoral campaigns, and to be the subject of a number of migration management initiatives at
the regional and global levels. Few of these processes focus on the human rights of migrants. Yet,
migrants are at the centre of the migration phenomenon.

States are legitimately concerned with issues of sovereignty, the preservation of the welfare of their
own citizens, ensuring social cohesion and fighting against transnational organized crime. Likewise,
they have collectively drafted an impressive body of international and regional human rights norms
and standards and voluntarily entered into a series of obligations when ratifying some of these
human rights treaties. As much as States want the rights, dignity and integrity of their own citizens

to be respected at home and abroad, they must be encouraged

Migrants contribute annually an to respect the rights of non-citizens present on their territory,
estimated USD 2 trillion to the including migrant workers and members of their families.
economies of the countries in which Whereas irregular migration ranks very high in the media, the
they work. vast majority of migrants are legal residents in host countries.

The World Bank, GER November 2005.

In the estimate of one widely respected international study,
90% of migrants in Europe were in regular status in 2000.'

This kit provides a technical tool to equip members of national
administrations, non-governmental organisations and other interested stakeholders reporting or
compiling background information on compliance with UN human rights norms and standards.
The documents that are assembled here tap into and expand upon existing literature and research,
offering concrete tools for mapping out and implementing respect for the human rights applicable to
migrant workers and members of their families.

Migrants are not a threat, and migration is largely a positive experience. The report of the Global
Commission on International Migration released in October 2005 concludes that “the international

! According to the Global Commission on International Migration, 10 per cent of Europe’s migrants were in an irregular
situation in 2000: Migration in an Interconnected World: New Directions for Action, GCIM Report 2005, p. 85.
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community has failed to capitalize on the opportunities and to meet the challenges associated with
international migration.” It also recommends new approaches to correct this situation. The 19-member
independent Commission states that “the establishment of a coherent approach to migration requires
states to demonstrate a greater respect for the provisions of the legal and normative framework
affecting international migrants, especially the seven core UN human rights treaties.”

These treaties are referenced in this kit and contain concrete

Over the period 2000-2005, the

ingredients for integrated, well-designed and sustainable national L . . .
net mlgratlon PfOJCCth imn Austna,

integration policies. Their provisions contribute to creating societies Croatia, Germany, Greece, Italy;

and communities that welcome migrants; ensure that migrants respect Slovakia and Slovenia reverses the

the cultural identity of the inhabitants of host countries and comply trend of population decline.
with their laws and regulations; ensure equality and thus stability
and social cohesion; combat racial and other forms of discrimination The 2004 Revision of World Population

e . . . Prospects, UN Population Division.
and exploitation; and impose sanctions on those who use violence, 7 7

threats or intimidation against migrant workers and members of their
families.

United Nations human rights norms and standards and their implementation mechanisms form a
unique machinery where states freely agree to come and report periodically. The United Nations
is an exceptional endeavour in the history of humanity. It is still very new and there is room for
improvement. As reform of the overall UN human rights treaty monitoring bodies is being discussed,
it is important that stakeholders in the discussion be informed about its newest addition, the Migrant
Workers Convention (ICRMW2), and its specific protection of the rights of millions of men, women
and children.

The 2005 World Summit Outcome Document reflects the resolve of UN Member States to “integrate
the promotion and protection of human rights into national policies and to support the further
mainstreaming of human rights throughout the United Nations system, as well as closer cooperation
between the Office of the United Nations High Commissioner for Human Rights and all relevant
United Nations bodies.”> A greater awareness of core human rights Conventions and their overall
scope, including as applicable to migrants, goes in this direction.

As emphasized by the United Nations Secretary-General in his report on International Migration and
Development to the 2005 session of the General Assembly: “The high-level dialogue on international
migration and development will provide a unique opportunity for the international community to set the
foundation for enhanced international cooperation in addressing the multifaceted issues raised by the

2 |nternational Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW),
hereafter referred to as “the Convention”or the Convention on Migrant Workers.

3 2005 World Summit Outcome, United Nations General Assembly, A/RES/60/1.



international movement of people.”* In order to maintain the integrity of the process, it is imperative
that the human rights of migrant workers and members of their families feature prominently in the
policy issues discussed at the United Nations General Assembly High Level Dialogue on International
Migration and Development that will take place in New York in September 2006.

10 countries* with the largest international
migration figures** (in thousands)

1. USA 34,988
2. Russian Federation 13,259
3. Germany 7,349
4. Ukraine 6,947
5. France 6,277
6. India 6,271
7. Canada 5,826
8. Saudi Arabia 5,255
9. Australia 4,705
10. Pakistan 4,243

* In year 2000.
** The foreign-born or the foreign population (UN
DESA).

10 countries* with the largest percentage
of population from international
migration** (%)

1. United Arab Emirates 73.8
2. Kuwait 57.9
3. Jordan 39.6
4. Israel 37.4
5. Singapore 33.6
6. Oman 26.9
7. Estonia 26.2
8. Saudi Arabia 25.8
9. Latvia 25.3
10. Switzerland 25.1

* In year 2000.
** 'The foreign-born or the foreign population

(UN DESA).

This “do-it-yourself kit" responds to a dual need.

Though the number of ratifications of the Convention on Migrant
Workers increased by 50% since its entry into force in July 2003,
the level of ratification remains low. Thus, the kit is designed to
facilitate a better understanding of the provisions of the Convention,
and as an awareness-raising, advocacy and training tool to increase
ratification.

Secondly, it is often stated that the Convention is not necessary
since the rights of migrant workers are adequately covered in the
six other core international human rights treaties. A point of fact is
that 125 countries have ratified all six treaties. However, barely half
of supervisory bodies’ conclusions on the States Parties reports on
implementation of those treaties actually refer to migrants issues.
This kit offers short narrative sections and user-friendly table
formats which cross reference key provisions relevant to migrant
workers and their families in the seven core human rights treaties. It
is designed to facilitate the identification and cross examination of
related provisions across human rights treaties.

This piece of research also presents a bird's-eye view of the human
rights supervisory system. It compares the UN human rights treaty
monitoring bodies, including membership, reporting schedules,
working methods and costs and gives details about the contents and
adoption of the relevant treaties. It provides concrete comparable
data for informed decision-making on issues relating to the status
and position of the Convention at a key juncture in the reform
process of the treaty monitoring body system.

Such a synthesis of information on the Convention, and on its specificity,
helps to dispel a number of myths and misunderstandings about:

* International Migration and Development, Report of the Secretary-General, 8 August 2005, A/60/205.

> The United Nations Treaty Monitoring Bodiies and Migrant Workers: a Samizdat, published by December 18 and

ICMC, November 2004. This document is available on the December 18 website and UNESCO website.
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e Commonalities and specificity of the Convention with respect to the six other core international
human rights treaties (See “A Short Walk through the Convention”; and Tables I, Ill and 1V);

e Characteristics of the overall human rights treaty monitoring bodies (Table I1);

e The context for its adoption and its overall scope (“Basic Facts about the Convention”).

The ICRMW is the one international human rights treaty adopted by the United Nations to protect
a set of individuals who often find themselves in
vulnerable situations because they are outside their
state of origin. To date, it has 34 States Parties® bound
to report on the implementation of the Convention to
the United Nations Committee on Migrant Workers
(CMW). In the meantime, and pending more universal

Challenging perception on

countries of origin

Estimation of the proportion of all

ratification, a vast majority of the remaining 157 UN native-born living abroad (%):

Member States periodically report to treaty monitoring

bodies on implementation of the other six international Ireland 24
human rights treaties which they have ratified. These Portugal 20
treaty monitoring bodies monitor the States Parties’ Ecuador 16.6
respect for and implementation of civil and political New Zealand 16
rights; economic, social and cultural rights; women's Luxembourg 12.8
Mexico 9.9

rights; children’s rights and freedom from torture and i
Switzerland 8.3

Philippines 8

_ - _ . 3 Australia 5.9
of their provisions expressly applicable to “everyone”; Turkey 4

hence to female and male migrant workers and
members of their families.

racial discrimination. The various human rights treaties
all contain strong non-discrimination clauses, with most

6 Ratifications as of 1 March 2006: Algeria, Azerbaijan, Belize, Bolivia, Bosnia & Herzegovina, Burkina Faso, Cape Verde,
Chile, Colombia, Ecuador, Egypt, El Salvador, Ghana, Guatemala, Guinea, Honduras, Kyrgyzstan, Lesotho, Libyan Arab
Jamahiriya, Mali, Mexico, Morocco, Nicaragua, Peru, Philippines, Senegal, Seychelles, Sri Lanka, Syrian Arab Republic,
Tajikistan, Timor-Leste, Turkey, Uganda, Uruguay. Signatures as of 1 March 2006: Argentina, Benin, Bangladesh, Cambodia,
Comoros, Gabon, Guinea-Bissau, Guyana, Indonesia, Liberia, Paraguay, Sao Tome and Principe, Serbia & Montenegro, Sierra
Leone and Togo.




In this context, ICMC encourages human rights advocates, including migrants’ rights advocates, to
assist states in approaching the treaty monitoring system that is serviced by the Office of the High
Commissioner for Human Rights (OHCHR) in an integrated manner, and to make full use of it. It is
our hope that this “do-it-yourself kit" will encourage civil society to supply independent experts
who are members of the various committees with focused, succinct, objective, reliable and well-
targeted information on the situation of migrant populations in countries under scrutiny. ICMC also
contributes this compilation to better inform government officials, parliamentarians, and members of
national human rights institutions involved in or tasked
with implementing and reporting on the implementation
of human rights provisions to protect migrant workers

Reportedly, the number of
and members of their families.

international migrants more than
doubled since 1970, but the world
population also significantly
increased and the proportion of
international migrants in the world
population has remained remarkably
stable over the last four decades (%):

1965 2.3
1970 2.2
1975 2.1
1985 2.2
2000 2.9
2005 3.0
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A Short Walk through the International

Convention on Migrant Workers’

The international legal framework for the protection of human rights of migrants is very broad.
A number of international treaties contain provisions that protect the human rights of all human
beings, irrespective of their citizenship. These include the six main human rights treaties adopted by
the United Nations from 1965 to 1989, as well as the founding document which served as a matrix
for those: the Universal Declaration of Human Rights, adopted in 1948. All of them contain a number
of rights that are applicable to non-citizens, as clearly spelled out in their consistent and respective
non-discrimination clauses, notwithstanding duly specified restrictive clauses.

These human rights treaties are:

e The Convention on the Elimination of All Forms of Racial Discrimination (ICERD, adopted in 1965);
e The International Covenant on Economic, Social and Cultural Rights (ICESCR, 1966);

e The International Covenant on Civil and Political Rights (ICCPR, 1966);

e The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW, 1979);

e The Convention against Torture, and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT, 1984);

e The Convention on the Rights of the Child (CRC, 1989).

Together with the six treaties listed above, the International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families (ICRMW) is part of the United Nations
“seven core human rights treaties.” It was adopted on 18 December 1990 and entered into force on
1 July 2003. The Convention reiterates a number of rights applicable to migrant workers and members
of their families that are included in the six international human rights instruments listed above,
and highlights a few specific ones.

It is the first universal codification The human rights framework

of the rights of migrant workers States must protect the rights of migrants by
and members of their families in strengthening the normative human rights

a single instrument.® It provides framework affecting international migrants
a synthesis of the human rights and by ensuring that its provisions are

of migrants organized as a tool applied in a non-discriminatory manner.

kit to better address the specific
vulnerability in which they find GCIM Report, October 2005.
themselves when they are outside

7 This presentation should be read together with Table I detailing non-discrimination grounds, Table Il comparing the main
characteristics and provisions in the seven core international human rights intruments, and Table IV detailing the specificity
of the Convention on Migrant Workers.

8 Juhani Lonnréth, " The international Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families in the Context of International Migration Policies: An Analysis of Ten Years of
Negotiation,” in International Migration Review, Number 25, 1991.
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The [Human Rights] Committee notes with
satisfaction that [in Belgium] children of illegal
immigrants are entitled to education and
medical care. Belgium, 1998, CCPR/C/79/Add. 99.

their state of origin and at all stages of the migration process. Fifteen years after its adoption, in
the context of migration management and related discussions on an international framework for
migration law, it remains a cardinal instrument for protecting the invaluable and central element in
the migration phenomenon: the human being.

Such a model for an international convention consolidating the rights of one specific group of persons
has already been recognized and endorsed by the 182 States Parties to the 1979 Convention on the
Elimination of All Forms of Discrimination against Women, and the 192 States Parties® to the 1989
Convention on the Rights of the Child.

At times, the Convention provisions read exactly as those of existing human rights instruments,
except that the term “persons” or “individuals” have been replaced by the term “migrant workers
and members of their families.” It also addresses specific protection needs, and gives additional
guarantees to migrant workers rendered vulnerable by “their absence from their State of origin.”°
Furthermore, the phrase “members of their families” affords protection to migrant workers’ spouses
and their dependent children.

One of the objectives of the Convention is the incorporation of minimum standards that States Parties
must apply to migrant workers and members of their families under their jurisdiction, including when
they are working and living in an irregular situation.!" Besides responding to the non-discrimination
clauses in the various human rights treaties, the rationale for the Convention in recognizing and
listing rights of undocumented migrant workers is explicitly stated in the preamble. The preamble
recognizes that irregular migrants are frequently exploited and face serious human rights violations;
that certain employers seek such labour in order to reap the benefits of unfair competition; that
appropriate action should be encouraged to prevent and eliminate clandestine movements and
trafficking in migrant workers while assuring the protection of their human rights; and that the
recourse to the employment of irregular migrants will be discouraged if the fundamental human
rights of all migrant workers are more widely recognized. This approach is key to the Convention and
is perhaps the least understood by countries reluctant to ratify the Convention.

Most articles on civil and political rights included in Part Il of the Convention reiterate
corresponding articles in the International Covenant on Civil and Political Rights. Corresponding
articles on the right to physical and moral integrity and the right to procedural guarantees can be
found in the Convention against Torture. In addition, the Convention includes a small number of civil
and political rights specific to the condition of migrant workers, such as the right to have recourse
to the protection and assistance of the consular or diplomatic authorities of their state of origin

9 The Convention on the Rights of the Child (CRC) is the world's most widely ratified human rights convention: 189 UN
Member States have ratified it as well as three non-Member States: The Holy See (Observer State), Cook Islands and Niue.

10 preamble of the ICRMW.
" Part 111 of the ICRMW.



Years between the adoption and the
entry into force of international
human rights instruments:

CRC: 1

gi?:Aw: ; whenever the rights recognized under the Convention
ICERD: 4 are impaired (Art. 23), and protection against collective
ICESCR: 10 expulsion (Arts. 22 and 56). For instance, it is unlawful
ICCPR: 10 for anyone, other than a public official duly authorized
ICRMW: 13 by law, to confiscate, destroy or attempt to destroy

identity documents, documents authorizing entry or

stay, residence or establishment in the national territory

or work permits (Art. 21). Such rights had not explicitly
been articulated in previous human rights instruments as they inherently relate to the protection
needs of migrant workers.

Economic, social and cultural provisions of the Convention are broadly derived from the
International Covenant on Economic, Social and Cultural Rights. Upon termination of their stay in the
state of employment, migrant workers and members of their families shall have the right to transfer
their earnings and savings and their personal effects and belongings (Art. 32). In the event of death,
States Parties shall facilitate, whenever necessary, the repatriation to the state of origin of the bodies
of deceased migrant workers and members of their families (Art. 71). According to some scholars, in
some cases, the Convention is more restrictive than the Covenant. '?

The Convention recognizes non-derogable rights, such as the right to life (Art. 9); protection from
torture or cruel, inhuman or degrading treatment or punishment (Art. 10); freedom of thought,
conscience and religion (Art. 12); the right to liberty and personal security and protection against
arbitrary detention (Art. 16); freedom from slavery, servitude or forced or compulsory labour (Art. 11)
and the right to procedural guarantees (Art. 18). They form the core set of rights applicable to both
documented and non-documented migrant workers and members of their families.

The Convention also recognizes the right to receive urgent medical care for non-documented or
irregular migrants (Art. 28) and the right to maintain the cultural identity of all migrant workers
and members of their families (Art. 31). All migrant workers can participate in and join trade unions
and other associations for the promotion and protection of their economic, social, cultural and other
interests (Art. 40). Children of migrant workers have a right to a name, to be registered at birth and
to a nationality (Art. 29, corresponding to Arts. 7 and 8 of the Convention on the Rights of the Child).
They also have the right of access to education on the basis of equality of treatment with nationals.
Access to public pre-school educational institutions and schools shall not be refused by reason of the
irregular situation of either parent (Art. 30).

12 James A. R. Nafziger and Barry C. Bartel, “The Migrant Workers Convention: Its Place in Human Rights Law,” in
International Migration Review, Number 25, 1991, p. 781.
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Migrant workers in a regular situation have access to specific rights such as the right to be fully
informed by their states of origin and employment about conditions applicable to their admission
and concerning their stay and the remunerated activities in which they may engage (Art. 37); they
can form trade unions (Art. 40); they can participate in public affairs of their state of origin and vote
or be elected at elections of that state (Art. 41); and — to some extent — may enjoy political rights in
the state of employment (Art. 42). They enjoy the same opportunities and treatment as nationals in
relation to various economic and social services (Art. 43). States shall take appropriate measures to
ensure the protection of the unity of the families of migrant workers. States Parties may facilitate
family reunification according to Article 44. Contrary to frequent assertions however, the Convention
does not speak of a right to family reunification as such.'® Documented migrants can choose their
remunerated activity (Art. 49) and must enjoy the same protection as nationals against dismissals,
and are entitled to similar unemployment benefits (Art. 54). Finally, they enjoy guarantees against
expulsion (Art. 56).

Migrant women are protected from discrimination in the application of the Convention, which
uses inclusive language. Article 1 states that “the present Convention is applicable, except
otherwise provided hereafter, to all migrant workers and members of their families without
distinction of any kind such as sex...”. Article 2 (1) defines a “migrant worker” as “a person
who is to be engaged, is engaged or has been engaged in a remunerated activity in a state of
which he or she is not a national.” However, a major omission in the Convention is the lack of
provisions addressing the specific problems faced by migrant women;'* to a certain extent, this

also applies to youth.

The Convention is not only a catalogue of rights but also an instrument migrants can use
to exercise those rights. Moreover, Article 83 affords them an effective remedy when the rights
recognized in the Convention are violated.

Finally, the Convention establishes a treaty monitoring body, made up of 10 independent
experts “of high moral standing, impartiality and recognized competence in the field covered by
the Convention” (Art. 72). This Committee on Migrant Workers (CMW) will examine the initial
and periodic reports submitted by each State Party. The Convention explicitly refers to the
possibility for the Committee to “invite the specialized agencies and organs of the UN, as well as
intergovernmental organisations and other concerned bodies to submit written information” (Art.
74). In its deliberations, it can thus consider comments and materials provided by the International
Labour Organization (Art. 74).

13 By contrast, the Programme of Action of the First World Conference on Racism, 1978, § 13 (iii), recognised a “right to
family reunification”.

14 Shirley Hune, " Migrant Women in the Context of the International Convention on the Protection of All Migrant
Workers and Members of Their Families,” in International Migration Review, No. 25, 1991, pp. 800-817.



The Committee [on the Elimination of Racial
Discrimination] notes with satisfaction that
Bolivia (...) is a party to a range of international
human rights instruments, including (...) the
International Convention on the Protection of Following the practice of all
the Rights of All Migrant Workers and Members other human rights treaty bodies,
of Their Families. Bolivia, 2003, CERD/C/63/CO/2. the CMW has encouraged NGOs
to submit documentation and
other information in order to
provide Committee members with as comprehensive a picture as possible about the implementation
of the Convention in a particular country. Likewise, the Committee’s guidelines for the preparation of
state reports explicitly ask states to include information on cooperation with civil society regarding
promotion and respect for migrants’ rights as described in the Convention.'>

The Committee can also receive individual complaints. To activate this mechanism States Parties
need to formally recognize the competence of the Committee to do so, by making a declaration under
Article 77. However, none of the current 34 States Parties have made this declaration.

One of the specificities of the Convention is that it not only defines the obligation of states with
respect to migrants as individuals; according to Part VI, States Parties must also promote sound,
equitable, humane and lawful conditions for international migration. This includes formulating
and implementing policies regarding migration, exchanging information with other States Parties,
providing information to employers and to workers on policies, law and regulations and providing
information and appropriate assistance to migrant workers and members of their families (Art. 65).
Article 66 regulates the right to undertake operations for the recruitment of workers for employment,
which shall be restricted to public services. States must take measures regarding the orderly return
of migrant workers and members of their families to their state of origin (Art. 67). States Parties
shall also collaborate with a view to preventing and eliminating illegal or clandestine movements
and employment of migrant workers in an irregular situation (Art. 68). Part VI of the Convention
should be borne in mind when examining relevant recommendations of the Global Commission on
International Migration.

Contrary to commonly held beliefs, violations of the human rights of migrant workers do not take
place only in states of destination. They often begin in states of origin, with corruption, denial of
fundamental rights and discrimination. During their journey, migrant workers are also often harassed
and exploited in countries of transit. The Convention addresses all stages of the migration process.
Pending more universal ratification, the text can act as a useful measuring rod against which to list
the components — and test the overall level — of protection enjoyed by populations of migrants in
countries of origin, transit and host countries.

15 See A Guide for Non-Governmental Organisations in the Implementation of the UN’s Migrant Workers
Convention, International NGO Platform on the Migrant Workers' Convention (IPMWC), August 2005. This guide is
available on the website of December 18.



The Convention synthesizes a wide spectrum of rights relevant to migrant workers and members
of their families. Through ratification, states reaffirm a large number of the recognized principles and
obligations already accepted and entered into by the 125'® United Nations Member States that have
ratified all six other main human rights treaties. The Convention offers a consolidated instrument for
more effective protection of a group whose members are vulnerable due to their very absence from
their state of origin.

It is paradoxical that with 182 ratifications for the Convention on the Elimination of All Forms
of Discrimination against Women and 192 for the Convention on the Rights of the Child, the UN
Secretary-General has only received 34 ratifications of the Convention on Migrant Workers so far.
Further, the geographical distribution of
the ratifying states'’ suggests that double-
standards and a lack of political will may be
at play with respect to the protection of the
human rights of migrants.

The Committee [on the Elimination of Racial
Discrimination] welcomes the setting up of
complaint centres in all immigration control
centres, where foreign workers can file complaints in

Widespread ratification has been hampered
P P cases where their rights have been violated.

by a number of objective initial factors, chief Republic of Korea, 1996, CERD/C/304/Add. 12.

among them the very late dissemination of
the text of the Treaty. It took six years for the
first publication of the Office of the United
Nations High Commissioner for Human Rights on the Convention to be issued after adoption of the
Convention by the General Assembly. In addition, unlike organised efforts supporting Conventions
relating to other groups of persons, such as UNICEF with the Convention on the Rights of the Child,
no UN agency put its full thrust in support of international ratification campaigns for the Convention
on Migrant Workers. Against this backdrop, myths proliferated about the Convention. This initial
and protracted lack of visibility is greatly to blame for the dearth of references to the existence of a
UN Convention on Migrant Workers as late as three years after its entry into force. A recent case in
point is the UN Human Development Report 2005, released in October 2005, which actually fails to
list the Convention in its relevant human development indicators table (Table 31) on “human and
labour rights instruments.”

To date, a number of official publications and public statements still feature erroneous information,
for instance, challenging the position of the Convention as one of the United Nations core human
rights treaties, misrepresenting the scope of some of its articles (e.g., on family reunification) and the

16 As of March 2006.
17 See Percentages of ratification per UN regional groups, p. 23, and Basic Facts about the Convention, p. 55.



scope of the protection of undocumented migrants, and referring to so-called “new rights” created
in the Convention for migrants.

The International Catholic Migration Commission encourages state administrations, national
Parliaments and national human rights institutions to study the Convention. Ratifying the Convention
on Migrant Workers is a matter of social justice, and should be viewed by states as an opportunity
to strengthen measures against racism, racial discrimination and xenophobia and to build social
cohesion.

It can be argued that the Convention is long and therefore difficult to ratify. However, specialist
analysis of existing research findings on obstacles to ratification demonstrates that lack of familiarity
and misperceptions about the content of the Convention, including the actual scope of some of its
articles, still constitute key factors to the low level of ratification, including from Western and other
affluent states.

Percentages of ratification per UN regional groups™*

100

80

60

40

20

Africa LAC Asia EE WEOG
Group Group Group  Group

B Have ratified the Migrant Workers Convention

B Have ratified 6 other core human rights treaties

* Africa Group — United Nations African States Group; Asia Group — United Nations Asian States Group; EE
Group — United Nations Eastern European States Group; LAC Group — United Nations Latin American and Caribbean
States Group; WEOG — United Nations Western European and Other States Group
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Comparing main characteristics, monitoring
mechanisms and provisions in the core
International Human Rights Instruments

Table Il
Characteristics of the Core International Human
Rights Instruments and Treaty Monitoring Bodies

Table Il
Related provisions in UN Human Rights
Instruments
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Table IV
Annotated Provisions Specific to the Migrant
Workers Convention
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Basic facts about the Migrant Workers Convention

What is the ICRMW?

e It is the first universal codification of the rights of migrant workers and members of their
families.
e |t was adopted on 18 December 1990 by the General Assembly of the United Nations.

e |t draws on principles and standards included in the Universal Declaration of Human Rights
of 1948; on subsequently adopted human rights covenants and treaties; and labour law (ILO
Conventions).

The reasons for and context of its adoption

Reasons for its adoption
e Importance and extent of the international migration phenomenon

e Situation of vulnerability in which migrant workers and members of their families frequently
find themselves outside of their State of origin and at all stages of the migration process;

e Need to improve the situation of migrant workers and their families by highlighting existing
norms and elaborating additional ones;

o Necessity to harmonize the attitudes of States relative to the treatment of migrant workers
and their families by means of accepting fundamental principles;

e Need to bear in mind the human problems involved in irregular migration and to encourage
appropriate action in order to prevent and eliminate clandestine movements and trafficking in
migrant workers, while at the same time assuring the protection of their fundamental human
rights.

Historical context and main actors
e The first debates and studies began in the 1970s, lead by Mexico, Algeria, Egypt, Morocco
and the former Yugoslavia (leaders of the G 77 non-aligned States).

e Mediterranean and Nordic countries played a decisive role, including Finland, Greece, Italy,
Norway, Spain, and Sweden.

e Other Western European States, advocating for “zero immigration” policies, were little
supportive.



The Convention at a glance

93 articles divided into 9 parts and a preamble

e Part 1: Scope and definitions (Arts. 1-6)
e Part Il: Non-discrimination with respect to rights (Art. 7)
e Part lll: Human rights of all migrant workers and members of their families (Arts. 8-35)

e Part IV: Other rights of migrant workers and members of their families who are documented
or in a regular situation (Arts. 36-56)

e PartV: Provisions applicable to particular categories of migrant workers and members of their
families (Arts. 57-63)

e PartVI: Promotion of sound, equitable, humane and lawful conditions in connection with
international migration of workers and members of their families (Arts. 64-71)

e Part VII: Application of the Convention (Arts. 72-78)
e Part VIll: General provisions (Arts. 79-84)
e Part IX: Final provisions (Arts. 85-93)

Who does the Convention protect?

e All migrant workers
Migrant worker refers to a person who is to be engaged, is engaged or has been
engaged in a remunerated activity in a State of which he or she is not a national.
(Article 2)

o Members of their families
Members of the family refers to persons married to migrant workers or having with them
a relationship that, according to applicable law, produces effects equivalent to marriage, as
well as their dependent children and other dependent persons who are recognized as
members of the family by applicable legislation or applicable bilateral or multilateral
agreements between the States concerned. (Article 4)

e Frontier workers o Workers on offshore installations
o Seafarers e Itinerant workers
e Seasonal workers o Specified-employment workers
e Project-tied workers o Self-employed workers
(Article 2)
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Who does the Convention NOT protect?

e Diplomats and international civil servants
e Investors

o Refugees and stateless persons (unless such application is provided for in the relevant
national legislation of, or international instruments in force for, the State Party concerned)

e Students and trainees

o Seafarers and offshore workers who have not been able to take up a residence and engage in
a remunerated activity in the state of employment

(Article 3)

Non-discrimination

The Convention is applicable . . . without distinction of any kind such as sex, race, colour,
language, religion or conviction, political or other opinion, national, ethnic or social origin,
nationality, age, economic position, property, marital status, birth or other status. (Article 7)

Scope of the Convention

The Convention provides protection to the persons mentioned above:

... during the entire migration process of migrant workers and members of their families,
which comprises preparation for migration, departure, transit and the entire period of stay and
remunerated activity in the State of employment as well as return to the State of origin or the
State of habitual residence. (Article 1)

Documented and undocumented migrant workers

According to Article 5 of the Convention, “Migrant workers are considered as documented or in a
regular situation if they are authorized to enter, to stay and to engage in a remunerated activity
in the State of employment pursuant to the law of that State and to international agreements
to which that State is a party.”

Under the Convention, migrant workers are considered as non-documented or in an irregular
situation if they do not comply with the above-mentioned conditions.

(Article 5)



States Parties - as of March 2006

Ratifications: 34 countries have ratified the Convention (geographical
distribution according to the UN regional groups):

Africa Group
Algeria
Burkina Faso
Cape Verde
Egypt

Ghana

Guinea
Lesotho

Libyan Arab Jamahiriya

Mali
Morocco
Senegal
Seychelles
Uganda

Western European and
Other States (WEOG)
Turkey

Eastern Europe (EE) Group
Azerbaijan
Bosnia & Herzegovina

Asia Group
Kyrgyzstan
Philippines

Sri Lanka

Syrian Arab Republic
Tajikistan
Timor-Leste

Latin America &
Caribbean (LAC)
Group

Belize

Bolivia

Chile

Colombia

Ecuador

El Salvador
Guatemala
Honduras

Mexico

Nicaragua

Peru

Uruguay

40

35

30

25
20

15

10

Africa
Group

LAC

Asia EE
Group Group Group

WEOG

Percentage per regional group of
B total ratifications of the ICRMW

Signatures: Argentina, Bangladesh, Benin, Cambodia, Comoros, Gabon,
Guinea-Bissau, Guyana, Indonesia, Liberia, Paraguay, Sao Tome and Principe,
Serbia & Montenegro, Sierra Leone and Togo.

55







Annex |
Text of the International Convention on the
Protection of the Rights of All Migrant Workers
and Members of Their Families
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International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families

Adopted by General Assembly resolution 45/158 of 18 December 1990

Preamble
The States Parties to the present Convention,

Taking into account the principles embodied in the basic
instruments of the United Nations concerning human
rights, in particular the Universal Declaration of Human
Rights, the International Covenant on Economic, Social
and Cultural Rights, the International Covenant on Civil
and Political Rights, the International Convention on
the Elimination of All Forms of Racial Discrimination,
the Convention on the Elimination of All Forms of
Discrimination against Women and the Convention on
the Rights of the Child,

Taking into account also the principles and standards
set forth in the relevant instruments elaborated within
the framework of the International Labour Organisation,
especially the Convention concerning Migration for
Employment (No. 97), the Convention concerning
Migrations in Abusive Conditions and the Promotion
of Equality of Opportunity and Treatment of Migrant
Workers (No.143), the Recommendation concerning
Migration for Employment (No. 86), the Recommendation
concerning Migrant Workers (No. 151), the Convention
concerning Forced or Compulsory Labour (No. 29) and
the Convention concerning Abolition of Forced Labour
(No. 105),

Reaffirming the importance of the principles contained
in the Convention against Discrimination in Education of
the United Nations Educational, Scientific and Cultural
Organization,

Recalling the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment,
the Declaration of the Fourth United Nations Congress on
the Prevention of Crime and the Treatment of Offenders,
the Code of Conduct for Law Enforcement Officials, and
the Slavery Conventions,

Recalling that one of the objectives of the International
Labour Organisation, as stated in its Constitution, is the
protection of the interests of workers when employed
in countries other than their own, and bearing in mind
the expertise and experience of that organization in
matters related to migrant workers and members of their
families,

Recognizing the importance of the work done in
connection with migrant workers and members of
their families in various organs of the United Nations,
in particular in the Commission on Human Rights and
the Commission for Social Development, and in the Food
and Agriculture Organization of the United Nations,
the United Nations Educational, Scientific and Cultural
Organization and the World Health Organization, as well
as in other international organizations,

Recognizing also the progress made by certain States on
a regional or bilateral basis towards the protection of the
rights of migrant workers and members of their families,
as well as the importance and usefulness of bilateral and
multilateral agreements in this field,

Realizing the importance and extent of the migration
phenomenon, which involves millions of people and affects
a large number of States in the international community,

Aware of the impact of the flows of migrant workers on
States and people concerned, and desiring to establish
norms which may contribute to the harmonization of the
attitudes of States through the acceptance of basic prin-
ciples concerning the treatment of migrant workers and
members of their families,

Considering the situation of vulnerability in which migrant
workers and members of their families frequently find
themselves owing, among other things, to their absence
from their State of origin and to the difficulties they may
encounter arising from their presence in the State of
employment,

Convinced that the rights of migrant workers and
members of their families have not been sufficiently
recognized everywhere and therefore require appropriate
international protection,

Taking into account the fact that migration is often the
cause of serious problems for the members of the families
of migrant workers as well as for the workers themselves,
in particular because of the scattering of the family,

Bearing in mind that the human problems involved in
migration are even more serious in the case of irregular
migration and convinced therefore that appropriate
action should be encouraged in order to prevent and
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eliminate clandestine movements and trafficking in
migrant workers, while at the same time assuring the
protection of their fundamental human rights,

Considering that workers who are non-documented or
in an irregular situation are frequently employed under
less favourable conditions of work than other workers
and that certain employers find this an inducement to
seek such labour in order to reap the benefits of unfair
competition,

Considering also that recourse to the employment of
migrant workers who are in an irregular situation will
be discouraged if the fundamental human rights of all
migrant workers are more widely recognized and, more-
over, that granting certain additional rights to migrant
workers and members of their families in a regular situa-
tion will encourage all migrants and employers to respect
and comply with the laws and procedures established by
the States concerned,

Convinced, therefore, of the need to bring about the
international protection of the rights of all migrant
workers and members of their families, reaffirming and
establishing basic norms in a comprehensive convention
which could be applied universally,

Have agreed as follows:

Part I: Scope and Definitions
Article 1

1. The present Convention is applicable, except as
otherwise provided hereafter, to all migrant workers and
members of their families without distinction of any kind
such as sex, race, colour, language, religion or conviction,
political or other opinion, national, ethnic or social origin,
nationality, age, economic position, property, marital
status, birth or other status.

2. The present Convention shall apply during the entire
migration process of migrant workers and members of
their families, which comprises preparation for migra-
tion, departure, transit and the entire period of stay and
remunerated activity in the State of employment as well
as return to the State of origin or the State of habitual
residence.

Article 2
For the purposes of the present Convention:

1. The term “migrant worker"” refers to a person who
is to be engaged, is engaged or has been engaged in a

remunerated activity in a State of which he or she is not
a national.

2.

(a) The term “frontier worker” refers to a migrant
worker who retains his or her habitual residence in a
neighbouring State to which he or she normally returns
every day or at least once a week;

(b) The term “seasonal worker” refers to a migrant
worker whose work by its character is dependent on
seasonal conditions and is performed only during part
of the year;

(c) The term “seafarer”, which includes a fisherman,
refers to a migrant worker employed on board a
vessel registered in a State of which he or she is not a
national;

3.

(d) The term “worker on an offshore installation” refers
to a migrant worker employed on an offshore installation
that is under the jurisdiction of a State of which he or she
is not a national;

(e) The term “itinerant worker” refers to a migrant
worker who, having his or her habitual residence in one
State, has to travel to another State or States for short
periods, owing to the nature of his or her occupation;

(f) The term “project-tied worker” refers to a migrant
worker admitted to a State of employment for a defined
period to work solely on a specific project being carried
out in that State by his or her employer;

(g) The term “specified-employment worker” refers to
a migrant worker:

(i) Who has been sent by his or her employer for a
restricted and defined period of time to a State of employ-
ment to undertake a specific assignment or duty; or

(i) Who engages for a restricted and defined period
of time in work that requires professional, commercial,
technical or other highly specialized skill; or

(iii) Who, upon the request of his or her employer in
the State of employment, engages for a restricted and
defined period of time in work whose nature is transi-
tory or brief; and who is required to depart from the
State of employment either at the expiration of his or her
authorized period of stay, or earlier if he or she no longer
undertakes that specific assignment or duty or engages
in that work;

(h) The term “self-employed worker” refers to a migrant
worker who is engaged in a remunerated activity other-
wise than under a contract of employment and who earns
his or her living through this activity normally working
alone or together with members of his or her family, and
to any other migrant worker recognized as self-employed
by applicable legislation of the State of employment or
bilateral or multilateral agreements.



Article 3

The present Convention shall not apply to:

(a) Persons sent or employed by international orga-
nizations and agencies or persons sent or employed by
a State outside its territory to perform official functions,
whose admission and status are regulated by general
international law or by specific international agreements
or conventions;

(b) Persons sent or employed by a State or on its behalf
outside its territory who participate in development
programmes and other co-operation programmes, whose
admission and status are regulated by agreement with
the State of employment and who, in accordance with
that agreement, are not considered migrant workers;

() Persons taking up residence in a State different
from their State of origin as investors;

(d) Refugees and stateless persons, unless such appli-
cation is provided for in the relevant national legislation
of, or international instruments in force for, the State
Party concerned;

(e) Students and trainees;

(f) Seafarers and workers on an offshore installation
who have not been admitted to take up residence and
engage in a remunerated activity in the State of employ-
ment.

Article 4

For the purposes of the present Convention the term
“"members of the family” refers to persons married to
migrant workers or having with them a relationship that,
according to applicable law, produces effects equiva-
lent to marriage, as well as their dependent children
and other dependent persons who are recognized as
members of the family by applicable legislation or appli-
cable bilateral or multilateral agreements between the
States concerned.

Article 5

For the purposes of the present Convention, migrant
workers and members of their families:

(a) Are considered as documented or in a regular situa-
tion if they are authorized to enter, to stay and to engage
in a remunerated activity in the State of employment
pursuant to the law of that State and to international
agreements to which that State is a party;

(b) Are considered as non-documented or in an irreg-
ular situation if they do not comply with the conditions
provided for in subparagraph (a) of the present article.

Article 6

For the purposes of the present Convention:

(a) The term "State of origin” means the State of
which the person concerned is a national;

(b) The term “State of employment” means a State
where the migrant worker is to be engaged, is engaged
or has been engaged in a remunerated activity, as the
case may be;

(c) Theterm “State of transit," means any State through
which the person concerned passes on any journey to the
State of employment or from the State of employment to
the State of origin or the State of habitual residence.

Part II: Non-discrimination with Respect
to Rights

Article 7

States Parties undertake, in accordance with the interna-
tional instruments concerning human rights, to respect
and to ensure to all migrant workers and members of
their families within their territory or subject to their juris-
diction the rights provided for in the present Convention
without distinction of any kind such as to sex, race,
colour, language, religion or conviction, political or other
opinion, national, ethnic or social origin, nationality, age,
economic position, property, marital status, birth or other
status.

Part III: Human Rights of All Migrant
Workers and Members of their Familgies

Article 8

1. Migrant workers and members of their families shall
be free to leave any State, including their State of origin.
This right shall not be subject to any restrictions except
those that are provided by law, are necessary to protect
national security, public order (ordre public), public health
or morals or the rights and freedoms of others and are
consistent with the other rights recognized in the present
part of the Convention.

2. Migrant workers and members of their families
shall have the right at any time to enter and remain in
their State of origin.

Article 9

The right to life of migrant workers and members of their
families shall be protected by law.

Article 10
No migrant worker or member of his or her family shall

be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.
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Article 11

1. No migrant worker or member of his or her family
shall be held in slavery or servitude.

2. No migrant worker or member of his or her family
shall be required to perform forced or compulsory
labour.

3. Paragraph 2 of the present article shall not be held
to preclude, in States where imprisonment with hard
labour may be imposed as a punishment for a crime, the
performance of hard labour in pursuance of a sentence
to such punishment by a competent court.

4. For the purpose of the present article the term
“forced or compulsory labour” shall not include:

(a) Any work or service not referred to in paragraph 3
of the present article normally required of a person who
is under detention in consequence of a lawful order of a
court or of a person during conditional release from such
detention;

(b) Any service exacted in cases of emergency or calamity
threatening the life or well-being of the community;

(c) Any work or service that forms part of normal civil
obligations so far as it is imposed also on citizens of the
State concerned.

Article 12

1. Migrant workers and members of their families
shall have the right to freedom of thought, conscience
and religion. This right shall include freedom to have or
to adopt a religion or belief of their choice and freedom
either individually or in community with others and in
public or private to manifest their religion or belief in
worship, observance, practice and teaching.

2. Migrant workers and members of their families
shall not be subject to coercion that would impair their
freedom to have or to adopt a religion or belief of their
choice.

3. Freedom to manifest one’s religion or belief may be
subject only to such limitations as are prescribed by law
and are necessary to protect public safety, order, health
or morals or the fundamental rights and freedoms of
others.

4. States Parties to the present Convention undertake
to have respect for the liberty of parents, at least one of
whom is a migrant worker, and, when applicable, legal
guardians to ensure the religious and moral education of
their children in conformity with their own convictions.

Article 13

1. Migrant workers and members of their families shall
have the right to hold opinions without interference.

2. Migrant workers and members of their families shall
have the right to freedom of expression; this right shall

include freedom to seek, receive and impart informa-
tion and ideas of all kinds, regardless of frontiers, either
orally, in writing or in print, in the form of art or through
any other media of their choice.

3. The exercise of the right provided for in paragraph
2 of the present article carries with it special duties and
responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided
by law and are necessary:

(a) For respect of the rights or reputation of others;

(b) For the protection of the national security of the
States concerned or of public order (ordre public) or of
public health or morals;

() For the purpose of preventing any propaganda for
war;

(d) For the purpose of preventing any advocacy of
national, racial or religious hatred that constitutes incite-
ment to discrimination, hostility or violence.

Article 14

No migrant worker or member of his or her family shall
be subjected to arbitrary or unlawful interference with
his or her privacy, family, home, correspondence or other
communications, or to unlawful attacks on his or her
honour and reputation. Each migrant worker and member
of his or her family shall have the right to the protection
of the law against such interference or attacks.

Article 15

No migrant worker or member of his or her family shall
be arbitrarily deprived of property, whether owned indi-
vidually or in association with others. Where, under
the legislation in force in the State of employment, the
assets of a migrant worker or a member of his or her
family are expropriated in whole or in part, the person
concerned shall have the right to fair and adequate
compensation.

Article 16

1. Migrant workers and members of their families
shall have the right to liberty and security of person.

2. Migrant workers and members of their families
shall be entitled to effective protection by the State
against violence, physical injury, threats and intimida-
tion, whether by public officials or by private individuals,
groups or institutions.

3. Any verification by law enforcement officials of the
identity of migrant workers or members of their families
shall be carried out in accordance with procedure estab-
lished by law.

4. Migrant workers and members of their families
shall not be subjected individually or collectively to arbi-



trary arrest or detention; they shall not be deprived of
their liberty except on such grounds and in accordance
with such procedures as are established by law.

5. Migrant workers and members of their families who
are arrested shall be informed at the time of arrest as far
as possible in a language they understand of the reasons
for their arrest and they shall be promptly informed in a
language they understand of any charges against them.

6. Migrant workers and members of their families who
are arrested or detained on a criminal charge shall be
brought promptly before a judge or other officer autho-
rized by law to exercise judicial power and shall be enti-
tled to trial within a reasonable time or to release. It
shall not be the general rule that while awaiting trial they
shall be detained in custody, but release may be subject
to guarantees to appear for trial, at any other stage of
the judicial proceedings and, should the occasion arise,
for the execution of the judgement.

7. When a migrant worker or a member of his or her
family is arrested or committed to prison or custody
pending trial or is detained in any other manner:

(a) The consular or diplomatic authorities of his or her
State of origin or of a State representing the interests
of that State shall, if he or she so requests, be informed
without delay of his or her arrest or detention and of the
reasons therefor;

(b)The person concerned shall have the right to
communicate with the said authorities. Any communi-
cation by the person concerned to the said authorities
shall be forwarded without delay, and he or she shall
also have the right to receive communications sent by
the said authorities without delay;

(c) The person concerned shall be informed without
delay of this right and of rights deriving from relevant
treaties, if any, applicable between the States concerned,
to correspond and to meet with representatives of the
said authorities and to make arrangements with them for
his or her legal representation.

8. Migrant workers and members of their families who
are deprived of their liberty by arrest or detention shall be
entitled to take proceedings before a court, in order that
that court may decide without delay on the lawfulness
of their detention and order their release if the deten-
tion is not lawful. When they attend such proceedings,
they shall have the assistance, if necessary without cost
to them, of an interpreter, if they cannot understand or
speak the language used.

9. Migrant workers and members of their families who
have been victims of unlawful arrest or detention shall
have an enforceable right to compensation.

Article 17

1. Migrant workers and members of their families
who are deprived of their liberty shall be treated with

humanity and with respect for the inherent dignity of the
human person and for their cultural identity.

2. Accused migrant workers and members of their
families shall, save in exceptional circumstances, be
separated from convicted persons and shall be subject to
separate treatment appropriate to their status as uncon-
victed persons. Accused juvenile persons shall be sepa-
rated from adults and brought as speedily as possible for
adjudication.

3. Any migrant worker or member of his or her
family who is detained in a State of transit or in a State
of employment for violation of provisions relating to
migration shall be held, in so far as practicable, separately
from convicted persons or persons detained pending trial.

4. During any period of imprisonment in pursuance of
a sentence imposed by a court of law, the essential aim
of the treatment of a migrant worker or a member of his
or her family shall be his or her reformation and social
rehabilitation. Juvenile offenders shall be separated
from adults and be accorded treatment appropriate to
their age and legal status.

5. During detention or imprisonment, migrant workers
and members of their families shall enjoy the same rights
as nationals to visits by members of their families.

6. Whenever a migrant worker is deprived of his or her
liberty, the competent authorities of the State concerned
shall pay attention to the problems that may be posed
for members of his or her family, in particular for spouses
and minor children.

7. Migrant workers and members of their families
who are subjected to any form of detention or imprison-
ment in accordance with the law in force in the State
of employment or in the State of transit shall enjoy the
same rights as nationals of those States who are in the
same situation.

8. If a migrant worker or a member of his or her family
is detained for the purpose of verifying any infraction of
provisions related to migration, he or she shall not bear
any costs arising therefrom.

Article 18

1. Migrant workers and members of their families
shall have the right to equality with nationals of the
State concerned before the courts and tribunals. In the
determination of any criminal charge against them or of
their rights and obligations in a suit of law, they shall
be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law.

2. Migrant workers and members of their families who
are charged with a criminal offence shall have the right to
be presumed innocent until proven guilty according to law.

3. In the determination of any criminal charge against
them, migrant workers and members of their families
shall be entitled to the following minimum guarantees:

63



__ 64

(a) To be informed promptly and in detail in a language
they understand of the nature and cause of the charge
against them;

(b) To have adequate time and facilities for the prepa-
ration of their defence and to communicate with counsel
of their own choosing;

(c) To be tried without undue delay;

(d) To be tried in their presence and to defend them-
selves in person or through legal assistance of their own
choosing; to be informed, if they do not have legal assis-
tance, of this right; and to have legal assistance assigned
to them, in any case where the interests of justice so
require and without payment by them in any such case if
they do not have sufficient means to pay;

(e) To examine or have examined the witnesses against
them and to obtain the attendance and examination of
witnesses on their behalf under the same conditions as
witnesses against them;

(f) To have the free assistance of an interpreter if they
cannot understand or speak the language used in court;

(g) Not to be compelled to testify against themselves
or to confess guilt.

4. In the case of juvenile persons, the procedure shall
be such as will take account of their age and the desir-
ability of promoting their rehabilitation.

5. Migrant workers and members of their families
convicted of a crime shall have the right to their convic-
tion and sentence being reviewed by a higher tribunal
according to law.

6. When a migrant worker or a member of his or her
family has, by a final decision, been convicted of a criminal
offence and when subsequently his or her conviction
has been reversed or he or she has been pardoned on
the ground that a new or newly discovered fact shows
conclusively that there has been a miscarriage of justice,
the person who has suffered punishment as a result of
such conviction shall be compensated according to law,
unless it is proved that the non-disclosure of the unknown
fact in time is wholly or partly attributable to that person.

7. No migrant worker or member of his or her family
shall be liable to be tried or punished again for an offence
for which he or she has already been finally convicted or
acquitted in accordance with the law and penal proce-
dure of the State concerned.

Article 19

1. No migrant worker or member of his or her family
shall be held guilty of any criminal offence on account
of any act or omission that did not constitute a criminal
offence under national or international law at the time
when the criminal offence was committed, nor shall a
heavier penalty be imposed than the one that was appli-
cable at the time when it was committed. If, subsequent
to the commission of the offence, provision is made by

law for the imposition of a lighter penalty, he or she shall
benefit thereby.

2. Humanitarian considerations related to the status of
a migrant worker, in particular with respect to his or her
right of residence or work, should be taken into account
in imposing a sentence for a criminal offence committed
by a migrant worker or a member of his or her family.

Article 20

1. No migrant worker or member of his or her family
shall be imprisoned merely on the ground of failure to
fulfil a contractual obligation.

2. No migrant worker or member of his or her family
shall be deprived of his or her authorization of resi-
dence or work permit or expelled merely on the ground
of failure to fulfil an obligation arising out of a work
contract unless fulfilment of that obligation constitutes
a condition for such authorization or permit.

Article 21

It shall be unlawful for anyone, other than a public official
duly authorized by law, to confiscate, destroy or attempt
to destroy identity documents, documents authorizing
entry to or stay, residence or establishment in the national
territory or work permits. No authorized confiscation of
such documents shall take place without delivery of
a detailed receipt. In no case shall it be permitted to
destroy the passport or equivalent document of a migrant
worker or a member of his or her family.

Article 22

1. Migrant workers and members of their families
shall not be subject to measures of collective expulsion.
Each case of expulsion shall be examined and decided
individually.

2. Migrant workers and members of their families may
be expelled from the territory of a State Party only in
pursuance of a decision taken by the competent authority
in accordance with law.

3. The decision shall be communicated to them in a
language they understand. Upon their request where
not otherwise mandatory, the decision shall be communi-
cated to them in writing and, save in exceptional circum-
stances on account of national security, the reasons for
the decision likewise stated. The persons concerned shall
be informed of these rights before or at the latest at the
time the decision is rendered.

4. Except where a final decision is pronounced by
a judicial authority, the person concerned shall have
the right to submit the reason he or she should not be
expelled and to have his or her case reviewed by the
competent authority, unless compelling reasons of



national security require otherwise. Pending such review,
the person concerned shall have the right to seek a stay
of the decision of expulsion.

5. If a decision of expulsion that has already been
executed is subsequently annulled, the person concerned
shall have the right to seek compensation according to
law and the earlier decision shall not be used to prevent
him or her from re-entering the State concerned.

6. In case of expulsion, the person concerned shall
have a reasonable opportunity before or after departure
to settle any claims for wages and other entitlements due
to him or her and any pending liabilities.

7. Without prejudice to the execution of a decision of
expulsion, a migrant worker or a member of his or her
family who is subject to such a decision may seek entry
into a State other than his or her State of origin.

8. In case of expulsion of a migrant worker or a
member of his or her family the costs of expulsion shall
not be borne by him or her. The person concerned may
be required to pay his or her own travel costs.

9. Expulsion from the State of employment shall not
in itself prejudice any rights of a migrant worker or a
member of his or her family acquired in accordance with
the law of that State, including the right to receive wages
and other entitlements due to him or her.

Article 23

Migrant workers and members of their families shall
have the right to have recourse to the protection and
assistance of the consular or diplomatic authorities of
their State of origin or of a State representing the inter-
ests of that State whenever the rights recognized in the
present Convention are impaired. In particular, in case of
expulsion, the person concerned shall be informed of this
right without delay and the authorities of the expelling
State shall facilitate the exercise of such right.

Article 24

Every migrant worker and every member of his or her
family shall have the right to recognition everywhere as
a person before the law.

Article 25

1. Migrant workers shall enjoy treatment not less
favourable than that which applies to nationals of the
State of employment in respect of remuneration and:

(a) Other conditions of work, that is to say, overtime,
hours of work, weekly rest, holidays with pay, safety,
health, termination of the employment relationship and
any other conditions of work which, according to national
law and practice, are covered by these terms;

(b) Other terms of employment, that is to say, minimum
age of employment, restriction on home work and any
other matters which, according to national law and prac-
tice, are considered a term of employment.

2. It shall not be lawful to derogate in private contracts
of employment from the principle of equality of treat-
ment referred to in paragraph 1 of the present article.

3. States Parties shall take all appropriate measures
to ensure that migrant workers are not deprived of any
rights derived from this principle by reason of any irregu-
larity in their stay or employment. In particular, employers
shall not be relieved of any legal or contractual obliga-
tions, nor shall their obligations be limited in any manner
by reason of such irregularity.

Article 26

1. States Parties recognize the right of migrant workers
and members of their families:

(a)To take part in meetings and activities of trade
unions and of any other associations established in accor-
dance with law, with a view to protecting their economic,
social, cultural and other interests, subject only to the
rules of the organization concerned;

(b) To join freely any trade union and any such associa-
tion as aforesaid, subject only to the rules of the organi-
zation concerned;

(c) To seek the aid and assistance of any trade union
and of any such association as aforesaid.

2. No restrictions may be placed on the exercise of
these rights other than those that are prescribed by law
and which are necessary in a democratic society in the
interests of national security, public order (ordre public)
or the protection of the rights and freedoms of others.

Article 27

1. With respect to social security, migrant workers
and members of their families shall enjoy in the State
of employment the same treatment granted to nationals
in so far as they fulfil the requirements provided for by
the applicable legislation of that State and the applicable
bilateral and multilateral treaties. The competent author-
ities of the State of origin and the State of employment
can at any time establish the necessary arrangements to
determine the modalities of application of this norm.

2. Where the applicable legislation does not allow
migrant workers and members of their families a benefit,
the States concerned shall examine the possibility of
reimbursing interested persons the amount of contri-
butions made by them with respect to that benefit on
the basis of the treatment granted to nationals who are
in similar circumstances.
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Article 28

Migrant workers and members of their families shall
have the right to receive any medical care that is urgently
required for the preservation of their life or the avoid-
ance of irreparable harm to their health on the basis
of equality of treatment with nationals of the State
concerned. Such emergency medical care shall not be
refused them by reason of any irreqularity with regard to
stay or employment.

Article 29

Each child of a migrant worker shall have the right to a
name, to registration of birth and to a nationality.

Article 30

Each child of a migrant worker shall have the basic right
of access to education on the basis of equality of treat-
ment with nationals of the State concerned. Access to
public pre-school educational institutions or schools shall
not be refused or limited by reason of the irregular situa-
tion with respect to stay or employment of either parent
or by reason of the irreqularity of the child's stay in the
State of employment.

Article 31

1. States Parties shall ensure respect for the cultural
identity of migrant workers and members of their fami-
lies and shall not prevent them from maintaining their
cultural links with their State of origin.

2. States Parties may take appropriate measures to
assist and encourage efforts in this respect.

Article 32

Upon the termination of their stay in the State of employ-
ment, migrant workers and members of their families
shall have the right to transfer their earnings and savings
and, in accordance with the applicable legislation of the
States concerned, their personal effects and belongings.

Article 33

1. Migrant workers and members of their families
shall have the right to be informed by the State of origin,
the State of employment or the State of transit as the
case may be concerning:

(a) Their rights arising out of the present Convention;

(b) The conditions of their admission, their rights and
obligations under the law and practice of the State
concerned and such other matters as will enable them

to comply with administrative or other formalities in that
State.

2. States Parties shall take all measures they deem
appropriate to disseminate the said information or to
ensure that it is provided by employers, trade unions or
other appropriate bodies or institutions. As appropriate,
they shall co-operate with other States concerned.

3. Such adequate information shall be provided upon
request to migrant workers and members of their fami-
lies, free of charge, and, as far as possible, in a language
they are able to understand.

Article 34

Nothing in the present part of the Convention shall have
the effect of relieving migrant workers and the members
of their families from either the obligation to comply with
the laws and regulations of any State of transit and the
State of employment or the obligation to respect the
cultural identity of the inhabitants of such States.

Article 35

Nothing in the present part of the Convention shall be
interpreted as implying the regularization of the situation
of migrant workers or members of their families who are
non-documented or in an irregular situation or any right
to such regularization of their situation, nor shall it preju-
dice the measures intended to ensure sound and equi-
table conditions for international migration as provided
in part VI of the present Convention.

Part IV: Other Rights of Migrant Workers
and Members of their Families who are
Documented or in a Regular Situation

Article 36

Migrant workers and members of their families who
are documented or in a regular situation in the State of
employment shall enjoy the rights set forth in the present
part of the Convention in addition to those set forth in
Part Ill.

Article 37

Before their departure, or at the latest at the time of their
admission to the State of employment, migrant workers
and members of their families shall have the right to
be fully informed by the State of origin or the State of
employment, as appropriate, of all conditions applicable
to their admission and particularly those concerning their
stay and the remunerated activities in which they may
engage as well as of the requirements they must satisfy



in the State of employment and the authority to which
they must address themselves for any modification of
those conditions.

Article 38

1. States of employment shall make every effort to
authorize migrant workers and members of the fami-
lies to be temporarily absent without effect upon their
authorization to stay or to work, as the case may be. In
doing so, States of employment shall take into account
the special needs and obligations of migrant workers and
members of their families, in particular in their States of
origin.

2. Migrant workers and members of their families
shall have the right to be fully informed of the terms on
which such temporary absences are authorized.

Article 39

1. Migrant workers and members of their families
shall have the right to liberty of movement in the terri-
tory of the State of employment and freedom to choose
their residence there.

2. The rights mentioned in paragraph 1 of the present
article shall not be subject to any restrictions except
those that are provided by law, are necessary to protect
national security, public order (ordre public), public health
or morals, or the rights and freedoms of others and are
consistent with the other rights recognized in the present
Convention.

Article 40

1. Migrant workers and members of their families shall
have the right to form associations and trade unions in
the State of employment for the promotion and protec-
tion of their economic, social, cultural and other inter-
ests.

2. No restrictions may be placed on the exercise of
this right other than those that are prescribed by law
and are necessary in a democratic society in the interests
of national security, public order (ordre public) or the
protection of the rights and freedoms of others.

Article 41

1. Migrant workers and members of their families
shall have the right to participate in public affairs of their
State of origin and to vote and to be elected at elections
of that State, in accordance with its legislation.

2. The States concerned shall, as appropriate and in
accordance with their legislation, facilitate the exercise
of these rights.

Article 42

1. States Parties shall consider the establishment
of procedures or institutions through which account
may be taken, both in States of origin and in States of
employment, of special needs, aspirations and obligations
of migrant workers and members of their families and
shall envisage, as appropriate, the possibility for migrant
workers and members of their families to have their freely
chosen representatives in those institutions.

2. States of employment shall facilitate, in accordance
with their national legislation, the consultation or partici-
pation of migrant workers and members of their families
in decisions concerning the life and administration of
local communities.

3. Migrant workers may enjoy political rights in the
State of employment if that State, in the exercise of its
sovereignty, grants them such rights.

Article 43

1. Migrant workers shall enjoy equality of treatment
with nationals of the State of employment in relation to:

(a) Access to educational institutions and services
subject to the admission requirements and other regula-
tions of the institutions and services concerned;

(b)Access to vocational guidance and placement
services;

(c) Access to vocational training and retraining facili-
ties and institutions;

(d)Access to housing, including social housing
schemes, and protection against exploitation in respect
of rents;

(e) Access to social and health services, provided
that the requirements for participation in the respective
schemes are met;

(f) Access to co-operatives and self-managed enter-
prises, which shall not imply a change of their migration
status and shall be subject to the rules and regulations
of the bodies concerned;

(g) Access to and participation in cultural life.

2. States Parties shall promote conditions to ensure
effective equality of treatment to enable migrant workers
to enjoy the rights mentioned in paragraph 1 of the
present article whenever the terms of their stay, as autho-
rized by the State of employment, meet the appropriate
requirements.

3. States of employment shall not prevent an employer
of migrant workers from establishing housing or social or
cultural facilities for them. Subject to article 70 of the
present Convention, a State of employment may make
the establishment of such facilities subject to the require-
ments generally applied in that State concerning their
installation.
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Article 44

1. States Parties, recognizing that the family is the
natural and fundamental group unit of society and is
entitled to protection by society and the State, shall take
appropriate measures to ensure the protection of the
unity of the families of migrant workers.

2. States Parties shall take measures that they deem
appropriate and that fall within their competence to
facilitate the reunification of migrant workers with their
spouses or persons who have with the migrant worker a
relationship that, according to applicable law, produces
effects equivalent to marriage, as well as with their minor
dependent unmarried children.

3. States of employment, on humanitarian grounds,
shall favourably consider granting equal treatment, as
set forth in paragraph 2 of the present article, to other
family members of migrant workers.

Article 45

1. Members of the families of migrant workers shall,
in the State of employment, enjoy equality of treatment
with nationals of that State in relation to:

(a) Access to educational institutions and services,
subject to the admission requirements and other regula-
tions of the institutions and services concerned;

(b) Access to vocational guidance and training institu-
tions and services, provided that requirements for partici-
pation are met;

(c) Access to social and health services, provided that
requirements for participation in the respective schemes
are met;

(d) Access to and participation in cultural life.

2. States of employment shall pursue a policy, where
appropriate in collaboration with the States of origin,
aimed at facilitating the integration of children of migrant
workers in the local school system, particularly in respect
of teaching them the local language.

3. States of employment shall endeavour to facilitate
for the children of migrant workers the teaching of their
mother tongue and culture and, in this regard, States of
origin shall collaborate whenever appropriate.

4. States of employment may provide special schemes
of education in the mother tongue of children of migrant
workers, if necessary in collaboration with the States of
origin.

Article 46

Migrant workers and members of their families shall,
subject to the applicable legislation of the States
concerned, as well as relevant international agreements
and the obligations of the States concerned arising out
of their participation in customs unions, enjoy exemption

from import and export duties and taxes in respect of
their personal and household effects as well as the equip-
ment necessary to engage in the remunerated activity for
which they were admitted to the State of employment:

(a) Upon departure from the State of origin or State of
habitual residence;

(b) Upon initial admission to the State of employment;

(c)Upon final departure from the State of
employment;

(d) Upon final return to the State of origin or State of
habitual residence.

Article 47

1. Migrant workers shall have the right to transfer
their earnings and savings, in particular those funds
necessary for the support of their families, from the State
of employment to their State of origin or any other State.
Such transfers shall be made in conformity with proce-
dures established by applicable legislation of the State
concerned and in conformity with applicable interna-
tional agreements.

2. States concerned shall take appropriate measures
to facilitate such transfers.

Article 48

1. Without prejudice to applicable double taxation
agreements, migrant workers and members of their
families shall, in the matter of earnings in the State of
employment:

(a)Not be liable to taxes, duties or charges of any
description higher or more onerous than those imposed
on nationals in similar circumstances;

(b) Be entitled to deductions or exemptions from taxes
of any description and to any tax allowances applicable
to nationals in similar circumstances, including tax allow-
ances for dependent members of their families.

2. States Parties shall endeavour to adopt appropriate
measures to avoid double taxation of the earnings and
savings of migrant workers and members of their families.

Article 49

1. Where separate authorizations to reside and
to engage in employment are required by national
legislation, the States of employment shall issue to
migrant workers authorization of residence for at least
the same period of time as their authorization to engage
in remunerated activity.

2. Migrant workers who in the State of employment
are allowed freely to choose their remunerated activity
shall neither be regarded as in an irreqular situation nor
shall they lose their authorization of residence by the
mere fact of the termination of their remunerated activity



prior to the expiration of their work permits or similar
authorizations.

3. In order to allow migrant workers referred to in
paragraph 2 of the present article sufficient time to find
alternative remunerated activities, the authorization of
residence shall not be withdrawn at least for a period
corresponding to that during which they may be entitled
to unemployment benefits.

Article 50

1. In the case of death of a migrant worker or dissolu-
tion of marriage, the State of employment shall favourably
consider granting family members of that migrant worker
residing in that State on the basis of family reunion an
authorization to stay; the State of employment shall take
into account the length of time they have already resided
in that State.

2. Members of the family to whom such authoriza-
tion is not granted shall be allowed before departure
a reasonable period of time in order to enable them to
settle their affairs in the State of employment.

3. The provisions of paragraphs 1 and 2 of the present
article may not be interpreted as adversely affecting any
right to stay and work otherwise granted to such family
members by the legislation of the State of employment
or by bilateral and multilateral treaties applicable to that
State.

Article 51

Migrant workers who in the State of employment are not
permitted freely to choose their remunerated activity shall
neither be regarded as in an irregular situation nor shall
they lose their authorization of residence by the mere
fact of the termination of their remunerated activity prior
to the expiration of their work permit, except where the
authorization of residence is expressly dependent upon
the specific remunerated activity for which they were
admitted. Such migrant workers shall have the right to
seek alternative employment, participation in public work
schemes and retraining during the remaining period of
their authorization to work, subject to such conditions and
limitations as are specified in the authorization to work.

Article 52

1. Migrant workers in the State of employment shall
have the right freely to choose their remunerated activity,
subject to the following restrictions or conditions.

2. For any migrant worker a State of employment may:

(a) Restrict access to limited categories of employment,
functions, services or activities where this is necessary in
the interests of this State and provided for by national
legislation;

(b) Restrict free choice of remunerated activity in
accordance with its legislation concerning recognition of
occupational qualifications acquired outside its territory.
However, States Parties concerned shall endeavour to
provide for recognition of such qualifications.

3. For migrant workers whose permission to work is
limited in time, a State of employment may also:

(a) Make the right freely to choose their remuner-
ated activities subject to the condition that the migrant
waorker has resided lawfully in its territory for the purpose
of remunerated activity for a period of time prescribed
in its national legislation that should not exceed two
years;

(b) Limit access by a migrant worker to remunerated
activities in pursuance of a policy of granting priority to
its nationals or to persons who are assimilated to them
for these purposes by virtue of legislation or bilateral or
multilateral agreements. Any such limitation shall cease
to apply to a migrant worker who has resided lawfully in
its territory for the purpose of remunerated activity for a
period of time prescribed in its national legislation that
should not exceed five years.

4. States of employment shall prescribe the conditions
under which a migrant worker who has been admitted
to take up employment may be authorized to engage in
work on his or her own account. Account shall be taken
of the period during which the worker has already been
lawfully in the State of employment.

Article 53

1. Members of a migrant worker's family who have
themselves an authorization of residence or admission
that is without limit of time or is automatically renew-
able shall be permitted freely to choose their remuner-
ated activity under the same conditions as are applicable
to the said migrant worker in accordance with article 52
of the present Convention.

2. With respect to members of a migrant worker's
family who are not permitted freely to choose their remu-
nerated activity, States Parties shall consider favourably
granting them priority in obtaining permission to engage
in a remunerated activity over other workers who seek
admission to the State of employment, subject to appli-
cable bilateral and multilateral agreements.

Article 54

1. Without prejudice to the terms of their authoriza-
tion of residence or their permission to work and the
rights provided for in articles 25 and 27 of the present
Convention, migrant workers shall enjoy equality of
treatment with nationals of the State of employment in
respect of;
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(a) Protection against dismissal;

(b) Unemployment benefits;

(c) Access to public work schemes intended to combat
unemployment;

(d) Access to alternative employment in the event of
loss of work or termination of other remunerated activity,
subject to article 52 of the present Convention.

2. If a migrant worker claims that the terms of his
or her work contract have been violated by his or her
employer, he or he shall have the right to address his
or her case to the competent authorities of the State of
employment, on terms provided for in article 18, para-
graph 1, of the present Convention.

Article 55

Migrant workers who have been granted permission
to engage in a remunerated activity, subject to the
conditions attached to such permission, shall be entitled
to equality of treatment with nationals of the State of
employment in the exercise of that remunerated activity.

Article 56

1. Migrant workers and members of their families
referred to in the present part of the Convention may
not be expelled from a State of employment, except for
reasons defined in the national legislation of that State,
and subject to the safequards established in part I,

2. Expulsion shall not be resorted to for the purpose
of depriving a migrant worker or a member of his or her
family of the rights arising out of the authorization of
residence and the work permit.

3. In considering whether to expel a migrant worker
or a member of his or her family, account should be taken
of humanitarian considerations and of the length of time
that the person concerned has already resided in the
State of employment.

PartV: Provisions Applicable to Particular
Categories of Migrant Workers and
Members of their Families

Article 57

The particular categories of migrant workers and
members of their families specified in the present part of
the Convention who are documented or in a regular situ-
ation shall enjoy the rights set forth in part Il and, except
as modified below, the rights set forth in part IV.

Article 58

1. Frontier workers, as defined in article 2, paragraph
2 (a), of the present Convention, shall be entitled to the

rights provided for in part IV that can be applied to them
by reason of their presence and work in the territory of
the State of employment, taking into account that they
do not have their habitual residence in that State.

2. States of employment shall consider favourably
granting frontier workers the right freely to choose their
remunerated activity after a specified period of time. The
granting of that right shall not affect their status as fron-
tier workers.

Article 59

1. Seasonal workers, as defined in article 2, paragraph
2 (b), of the present Convention, shall be entitled to the
rights provided for in part IV that can be applied to them
by reason of their presence and work in the territory of
the State of employment and that are compatible with
their status in that State as seasonal workers, taking into
account the fact that they are present in that State for
only part of the year.

2. The State of employment shall, subject to para-
graph 1 of the present article, consider granting seasonal
workers who have been employed in its territory for a
significant period of time the possibility of taking up
other remunerated activities and giving them priority over
other workers who seek admission to that State, subject
to applicable bilateral and multilateral agreements.

Article 60

Itinerant workers, as defined in article 2, paragraph 2 (e),
of the present Convention, shall be entitled to the rights
provided for in part IV that can be granted to them by
reason of their presence and work in the territory of the
State of employment and that are compatible with their
status as itinerant workers in that State.

Article 61

1. Project-tied workers, as defined in article 2, para-
graph 2 (f) of the present Convention, and members of
their families shall be entitled to the rights provided for
in part IV except the provisions of article 43, paragraphs
| (b) and (c), article 43, paragraph | (d), as it pertains to
social housing schemes, article 45, paragraph | (b), and
articles 52 to 55.

2. If a project-tied worker claims that the terms of his
or her work contract have been violated by his or her
employer, he or she shall have the right to address his or
her case to the competent authorities of the State which
has jurisdiction over that employer, on terms provided for
in article 18, paragraph 1, of the present Convention.

3. Subject to bilateral or multilateral agreements in
force for them, the States Parties concerned shall endea-
vour to enable project-tied workers to remain adequately



protected by the social security systems of their States of
origin or habitual residence during their engagement in
the project. States Parties concerned shall take appro-
priate measures with the aim of avoiding any denial of
rights or duplication of payments in this respect.

4. Without prejudice to the provisions of article 47 of
the present Convention and to relevant bilateral or multi-
lateral agreements, States Parties concerned shall permit
payment of the earnings of project-tied workers in their
State of origin or habitual residence.

Article 62

1. Specified-employment workers as defined in article
2, paragraph 2 (g), of the present Convention, shall be
entitled to the rights provided for in part IV, except the
provisions of article 43, paragraphs | (b) and (c), article
43, paragraph | (d), as it pertains to social housing
schemes, article 52, and article 54, paragraph 1 (d).

2. Members of the families of specified-employment
workers shall be entitled to the rights relating to family
members of migrant workers provided for in part IV of the
present Convention, except the provisions of article 53.

Article 63

1. Self-employed workers, as defined in article 2, para-
graph 2 (h), of the present Convention, shall be entitled
to the rights provided for in part IV with the exception of
those rights which are exclusively applicable to workers
having a contract of employment.

2. Without prejudice to articles 52 and 79 of the
present Convention, the termination of the economic
activity of the self-employed workers shall not in itself
imply the withdrawal of the authorization for them or for
the members of their families to stay or to engage in a
remunerated activity in the State of employment except
where the authorization of residence is expressly depen-
dent upon the specific remunerated activity for which
they were admitted.

Part VI. Promotion of sound, equitable,
humane and lawful conditions in
connection with international migration
of workers and members of their families

Article 64

1. Without prejudice to article 79 of the present
Convention, the States Parties concerned shall as appro-
priate consult and co-operate with a view to promoting
sound, equitable and humane conditions in connection
with international migration of workers and members of
their families.

2. In this respect, due regard shall be paid not only
to labour needs and resources, but also to the social,
economic, cultural and other needs of migrant workers
and members of their families involved, as well as to the
consequences of such migration for the communities
concerned.

Article 65

1. States Parties shall maintain appropriate services to
deal with questions concerning international migration
of workers and members of their families. Their functions
shall include, inter alia :

(@) The formulation and implementation of policies
regarding such migration;

(b) An exchange of information, consultation and co-
operation with the competent authorities of other States
Parties involved in such migration;

(c) The provision of appropriate information, particu-
larly to employers, workers and their organizations on
policies, laws and regulations relating to migration and
employment, on agreements concluded with other States
concerning migration and on other relevant matters;

(d) The provision of information and appropriate assis-
tance to migrant workers and members of their families
regarding requisite authorizations and formalities and
arrangements for departure, travel, arrival, stay, remu-
nerated activities, exit and return, as well as on condi-
tions of work and life in the State of employment and
on customs, currency, tax and other relevant laws and
regulations.

2. States Parties shall facilitate as appropriate the
provision of adequate consular and other services that
are necessary to meet the social, cultural and other needs
of migrant workers and members of their families.

Article 66

1. Subject to paragraph 2 of the present article, the
right to undertake operations with a view to the recruit-
ment of workers for employment in another State shall
be restricted to:

(a) Public services or bodies of the State in which such
operations take place;

(b) Public services or bodies of the State of employ-
ment on the basis of agreement between the States
concerned;

(c) A body established by virtue of a bilateral or multi-
lateral agreement.

2. Subject to any authorization, approval and super-
vision by the public authorities of the States Parties
concerned as may be established pursuant to the legisla-
tion and practice of those States, agencies, prospective
employers or persons acting on their behalf may also be
permitted to undertake the said operations.
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Article 67

1. States Parties concerned shall co-operate as appro-
priate in the adoption of measures regarding the orderly
return of migrant workers and members of their families
to the State of origin when they decide to return or their
authorization of residence or employment expires or
when they are in the State of employment in an irreqular
situation.

2. Concerning migrant workers and members of their
families in a regular situation, States Parties concerned
shall co-operate as appropriate, on terms agreed upon
by those States, with a view to promoting adequate
economic conditions for their resettlement and to facili-
tating their durable social and cultural reintegration in
the State of origin.

Article 68

1. States Parties, including States of transit, shall
collaborate with a view to preventing and eliminating
illegal or clandestine movements and employment of
migrant workers in an irregular situation. The measures
to be taken to this end within the jurisdiction of each
State concerned shall include:

(a) Appropriate measures against the dissemination of
misleading information relating to emigration and immi-
gration;

(b) Measures to detect and eradicate illegal or clan-
destine movements of migrant workers and members
of their families and to impose effective sanctions on
persons, groups or entities which organize, operate or
assist in organizing or operating such movements;

(c) Measures to impose effective sanctions on persons,
groups or entities which use violence, threats or intimi-
dation against migrant workers or members of their
families in an irregular situation.

2. States of employment shall take all adequate and
effective measures to eliminate employment in their
territory of migrant workers in an irregular situation,
including, whenever appropriate, sanctions on employers
of such workers. The rights of migrant workers vis-a-vis
their employer arising from employment shall not be
impaired by these measures.

Article 69

1. States Parties shall, when there are migrant workers
and members of their families within their territory in an
irregular situation, take appropriate measures to ensure
that such a situation does not persist.

2. Whenever States Parties concerned consider the
possibility of reqularizing the situation of such persons
in accordance with applicable national legislation and

bilateral or multilateral agreements, appropriate account
shall be taken of the circumstances of their entry, the
duration of their stay in the States of employment and
other relevant considerations, in particular those relating
to their family situation.

Article 70

States Parties shall take measures not less favourable
than those applied to nationals to ensure that working
and living conditions of migrant workers and members of
their families in a regular situation are in keeping with
the standards of fitness, safety, health and principles of
human dignity.

Article 71

1. States Parties shall facilitate, whenever necessary,
the repatriation to the State of origin of the bodies
of deceased migrant workers or members of their
families.

2. As regards compensation matters relating to
the death of a migrant worker or a member of his or
her family, States Parties shall, as appropriate, provide
assistance to the persons concerned with a view to the
prompt settlement of such matters. Settlement of these
matters shall be carried out on the basis of applicable
national law in accordance with the provisions of the
present Convention and any relevant bilateral or multi-
lateral agreements.

Part VII: Application of the Convention
Article 72

1.

(a) For the purpose of reviewing the application of
the present Convention, there shall be established a
Committee on the Protection of the Rights of All Migrant
Workers and Members of Their Families (hereinafter
referred to as “the Committee”);

(b) The Committee shall consist, at the time of entry
into force of the present Convention, of ten and, after the
entry into force of the Convention for the forty-first State
Party, of fourteen experts of high moral standing, impar-
tiality and recognized competence in the field covered by
the Convention.

2.

(a) Members of the Committee shall be elected by
secret ballot by the States Parties from a list of persons
nominated by the States Parties, due consideration being
given to equitable geographical distribution, including
both States of origin and States of employment, and to
the representation of the principal legal systems. Each



State Party may nominate one person from among its
own nationals;

(b) Members shall be elected and shall serve in their
personal capacity.

3. The initial election shall be held no later than six
months after the date of the entry into force of the present
Convention and subsequent elections every second year.
At least four months before the date of each election, the
Secretary-General of the United Nations shall address a
letter to all States Parties inviting them to submit their
nominations within two months. The Secretary-General
shall prepare a list in alphabetical order of all persons
thus nominated, indicating the States Parties that have
nominated them, and shall submit it to the States Parties
not later than one month before the date of the corre-
sponding election, together with the curricula vitae of
the persons thus nominated.

4. Elections of members of the Committee shall be
held at a meeting of States Parties convened by the
Secretary-General at United Nations Headquarters. At
that meeting, for which two thirds of the States Parties
shall constitute a quorum, the persons elected to the
Committee shall be those nominees who obtain the
largest number of votes and an absolute majority of the
votes of the States Parties present and voting.

5.

(a) The members of the Committee shall serve for a
term of four years. However, the terms of five of the
members elected in the first election shall expire at the
end of two years; immediately after the first election, the
names of these five members shall be chosen by lot by
the Chairman of the meeting of States Parties;

(b) The election of the four additional members of the
Committee shall be held in accordance with the provisions
of paragraphs 2, 3 and 4 of the present article, following
the entry into force of the Convention for the forty-first
State Party. The term of two of the additional members
elected on this occasion shall expire at the end of two
years; the names of these members shall be chosen by lot
by the Chairman of the meeting of States Parties;

(c) The members of the Committee shall be eligible for
re-election if renominated.

6. If a member of the Committee dies or resigns or
declares that for any other cause he or she can no longer
perform the duties of the Committee, the State Party that
nominated the expert shall appoint another expert from
among its own nationals for the remaining part of the
term. The new appointment is subject to the approval of
the Committee.

7. The Secretary-General of the United Nations shall
provide the necessary staff and facilities for the effective
performance of the functions of the Committee.

8. The members of the Committee shall receive emolu-
ments from United Nations resources on such terms and
conditions as the General Assembly may decide.

9. The members of the Committee shall be entitled
to the facilities, privileges and immunities of experts
on mission for the United Nations as laid down in the
relevant sections of the Convention on the Privileges and
Immunities of the United Nations.

Article 73

1. States Parties undertake to submit to the Secretary-
General of the United Nations for consideration by
the Committee a report on the legislative, judicial,
administrative and other measures they have taken to
give effect to the provisions of the present Convention:

(a) Within one year after the entry into force of the
Convention for the State Party concerned;

(b) Thereafter every five years and whenever the
Committee so requests.

2. Reports prepared under the present article shall
also indicate factors and difficulties, if any, affecting
the implementation of the Convention and shall include
information on the characteristics of migration flows in
which the State Party concerned is involved.

3. The Committee shall decide any further guidelines
applicable to the content of the reports.

4. States Parties shall make their reports widely avail-
able to the public in their own countries.

Article 74

1. The Committee shall examine the reports submitted
by each State Party and shall transmit such comments as
it may consider appropriate to the State Party concerned.
This State Party may submit to the Committee observa-
tions on any comment made by the Committee in accor-
dance with the present article. The Committee may
request supplementary information from States Parties
when considering these reports.

2. The Secretary-General of the United Nations shall,
in due time before the opening of each regular session
of the Committee, transmit to the Director-General of
the International Labour Office copies of the reports
submitted by States Parties concerned and information
relevant to the consideration of these reports, in order
to enable the Office to assist the Committee with the
expertise the Office may provide regarding those matters
dealt with by the present Convention that fall within
the sphere of competence of the International Labour
Organisation. The Committee shall consider in its delib-
erations such comments and materials as the Office may
provide.

3. The Secretary-General of the United Nations may
also, after consultation with the Committee, transmit to
other specialized agencies as well as to inter-govern-
mental organizations, copies of such parts of these
reports as may fall within their competence.
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4. The Committee may invite the specialized agencies
and organs of the United Nations, as well as intergov-
ernmental organizations and other concerned bodies
to submit, for consideration by the Committee, written
information on such matters dealt with in the present
Convention as fall within the scope of their activities.

5. The International Labour Office shall be invited
by the Committee to appoint representatives to partici-
pate, in a consultative capacity, in the meetings of the
Committee.

6. The Committee may invite representatives of other
specialized agencies and organs of the United Nations, as
well as of intergovernmental organizations, to be present
and to be heard in its meetings whenever matters falling
within their field of competence are considered.

7. The Committee shall present an annual report
to the General Assembly of the United Nations on the
implementation of the present Convention, containing
its own considerations and recommendations, based,
in particular, on the examination of the reports and any
observations presented by States Parties.

8. The Secretary-General of the United Nations shall
transmit the annual reports of the Committee to the States
Parties to the present Convention, the Economic and
Social Council, the Commission on Human Rights of the
United Nations, the Director-General of the International
Labour Office and other relevant organizations.

Article 75

1. The Committee shall adopt its own rules of procedure.

2. The Committee shall elect its officers for a term of
two years.

3. The Committee shall normally meet annually.

4. The meetings of the Committee shall normally be
held at United Nations Headquarters.

Article 76

1. A State Party to the present Convention may at
any time declare under this article that it recognizes the
competence of the Committee to receive and consider
communications to the effect that a State Party claims
that another State Party is not fulfilling its obliga-
tions under the present Convention. Communications
under this article may be received and considered only
if submitted by a State Party that has made a declara-
tion recognizing in regard to itself the competence of
the Committee. No communication shall be received
by the Committee if it concerns a State Party which has
not made such a declaration. Communications received
under this article shall be dealt with in accordance with
the following procedure:

(a) If a State Party to the present Convention considers
that another State Party is not fulfilling its obligations

under the present Convention, it may, by written commu-
nication, bring the matter to the attention of that State
Party. The State Party may also inform the Committee of
the matter. Within three months after the receipt of the
communication the receiving State shall afford the State
that sent the communication an explanation, or any other
statement in writing clarifying the matter which should
include, to the extent possible and pertinent, reference
to domestic procedures and remedies taken, pending or
available in the matter;

(b) If the matter is not adjusted to the satisfaction of
both States Parties concerned within six months after the
receipt by the receiving State of the initial communica-
tion, either State shall have the right to refer the matter
to the Committee, by notice given to the Committee and
to the other State;

(c) The Committee shall deal with a matter referred to
it only after it has ascertained that all available domestic
remedies have been invoked and exhausted in the matter,
in conformity with the generally recognized principles of
international law. This shall not be the rule where, in the
view of the Committee, the application of the remedies
is unreasonably prolonged;

(d) Subject to the provisions of subparagraph (c) of the
present paragraph, the Committee shall make available
its good offices to the States Parties concerned with a
view to a friendly solution of the matter on the basis of
the respect for the obligations set forth in the present
Convention;

(e) The Committee shall hold closed meetings when
examining communications under the present article;

(f) In any matter referred to it in accordance with
subparagraph (b) of the present paragraph, the Committee
may call upon the States Parties concerned, referred to in
subparagraph (b), to supply any relevant information;

(g) The States Parties concerned, referred to in subpara-
graph (b) of the present paragraph, shall have the right
to be represented when the matter is being considered
by the Committee and to make submissions orally and/or
in writing;

(h) The Committee shall, within twelve months after
the date of receipt of notice under subparagraph (b) of
the present paragraph, submit a report, as follows:

(i) If a solution within the terms of subparagraph (d)
of the present paragraph is reached, the Committee shall
confine its report to a brief statement of the facts and of
the solution reached;

(i) If a solution within the terms of subparagraph (d)
is not reached, the Committee shall, in its report, set
forth the relevant facts concerning the issue between
the States Parties concerned. The written submissions
and record of the oral submissions made by the States
Parties concerned shall be attached to the report. The
Committee may also communicate only to the States
Parties concerned any views that it may consider relevant



to the issue between them. In every matter, the report
shall be communicated to the States Parties concerned.

2. The provisions of the present article shall come into
force when ten States Parties to the present Convention
have made a declaration under paragraph 1 of the present
article. Such declarations shall be deposited by the States
Parties with the Secretary-General of the United Nations,
who shall transmit copies thereof to the other States
Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal
shall not prejudice the consideration of any matter that is
the subject of a communication already transmitted under
the present article; no further communication by any State
Party shall be received under the present article after the
notification of withdrawal of the declaration has been
received by the Secretary-General, unless the State Party
concerned has made a new declaration.

Article 77

1. A State Party to the present Convention may at any
time declare under the present article that it recognizes
the competence of the Committee to receive and consider
communications from or on behalf of individuals subject
to its jurisdiction who claim that their individual rights
as established by the present Convention have been
violated by that State Party. No communication shall be
received by the Committee if it concerns a State Party
that has not made such a declaration.

2. The Committee shall consider inadmissible any
communication under the present article which is anony-
mous or which it considers to be an abuse of the right of
submission of such communications or to be incompat-
ible with the provisions of the present Convention.

3. The Committee shall not consider any communica-
tion from an individual under the present article unless it
has ascertained that:

(a) The same matter has not been, and is not being,
examined under another procedure of international
investigation or settlement;

(b) The individual has exhausted all available domestic
remedies; this shall not be the rule where, in the view of
the Committee, the application of the remedies is unrea-
sonably prolonged or is unlikely to bring effective relief
to that individual.

4. Subject to the provisions of paragraph 2 of
the present article, the Committee shall bring any
communications submitted to it under this article to the
attention of the State Party to the present Convention
that has made a declaration under paragraph 1 and is
alleged to be violating any provisions of the Convention.
Within six months, the receiving State shall submit to the
Committee written explanations or statements clarifying
the matter and the remedy, if any, that may have been
taken by that State.

5. The Committee shall consider communications
received under the present article in the light of all infor-
mation made available to it by or on behalf of the indi-
vidual and by the State Party concerned.

6. The Committee shall hold closed meetings when
examining communications under the present article.

7. The Committee shall forward its views to the State
Party concerned and to the individual.

8. The provisions of the present article shall come into
force when ten States Parties to the present Convention
have made declarations under paragraph 1 of the present
article. Such declarations shall be deposited by the States
Parties with the Secretary-General of the United Nations,
who shall transmit copies thereof to the other States
Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal
shall not prejudice the consideration of any matter that
is the subject of a communication already transmitted
under the present article; no further communication by
or on behalf of an individual shall be received under the
present article after the notification of withdrawal of the
declaration has been received by the Secretary-General,
unless the State Party has made a new declaration.

Article 78

The provisions of article 76 of the present Convention
shall be applied without prejudice to any procedures
for settling disputes or complaints in the field covered
by the present Convention laid down in the constituent
instruments of, or in conventions adopted by, the United
Nations and the specialized agencies and shall not
prevent the States Parties from having recourse to any
procedures for settling a dispute in accordance with
international agreements in force between them.

Part VIII: General provisions
Article 79

Nothing in the present Convention shall affect the right
of each State Party to establish the criteria governing
admission of migrant workers and members of their fami-
lies. Concerning other matters related to their legal situ-
ation and treatment as migrant workers and members of
their families, States Parties shall be subject to the limita-
tions set forth in the present Convention.

Article 80

Nothing in the present Convention shall be interpreted
as impairing the provisions of the Charter of the United
Nations and of the constitutions of the specialized
agencies which define the respective responsibilities
of the various organs of the United Nations and of the
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specialized agencies in regard to the matters dealt with
in the present Convention.

Article 81

1. Nothing in the present Convention shall affect
more favourable rights or freedoms granted to migrant
workers and members of their families by virtue of:

(a) The law or practice of a State Party; or

(b) Any bilateral or multilateral treaty in force for the
State Party concerned.

2. Nothing in the present Convention may be
interpreted as implying for any State, group or person
any right to engage in any activity or perform any act that
would impair any of the rights and freedoms as set forth
in the present Convention.

Article 82

The rights of migrant workers and members of their
families provided for in the present Convention may not
be renounced. It shall not be permissible to exert any
form of pressure upon migrant workers and members
of their families with a view to their relinquishing or
foregoing any of the said rights. It shall not be possible
to derogate by contract from rights recognized in the
present Convention. States Parties shall take appropriate
measures to ensure that these principles are respected.

Article 83

Each State Party to the present Convention undertakes:

(a) To ensure that any person whose rights or freedoms
as herein recognized are violated shall have an effective
remedy, notwithstanding that the violation has been
committed by persons acting in an official capacity;

(b) To ensure that any persons seeking such a remedy
shall have his or her claim reviewed and decided by
competent judicial, administrative or legislative authori-
ties, or by any other competent authority provided for by
the legal system of the State, and to develop the possi-
bilities of judicial remedy;

(c) To ensure that the competent authorities shall
enforce such remedies when granted.

Article 84
Each State Party undertakes to adopt the legislative and

other measures that are necessary to implement the
provisions of the present Convention.

Part IX: Final provisions
Article 85

The Secretary-General of the United Nations is desig-
nated as the depositary of the present Convention.

Article 86

1. The present Convention shall be open for signature
by all States. It is subject to ratification.

2. The present Convention shall be open to accession
by any State.

3. Instruments of ratification or accession shall be depos-
ited with the Secretary-General of the United Nations.

Article 87

1. The present Convention shall enter into force on the
first day of the month following a period of three months
after the date of the deposit of the twentieth instrument
of ratification or accession.

2. For each State ratifying or acceding to the present
Convention after its entry into force, the Convention shall
enter into force on the first day of the month following a
period of three months after the date of the deposit of its
own instrument of ratification or accession.

Article 88

A State ratifying or acceding to the present Convention
may not exclude the application of any Part of it, or,
without prejudice to article 3, exclude any particular
category of migrant workers from its application.

Article 89

1. Any State Party may denounce the present
Convention, notearlier than five years after the Convention
has entered into force for the State concerned, by means
of a notification in writing addressed to the Secretary-
General of the United Nations.

2. Such denunciation shall become effective on the
first day of the month following the expiration of a period
of twelve months after the date of the receipt of the noti-
fication by the Secretary-General of the United Nations.

3. Such a denunciation shall not have the effect of
releasing the State Party from its obligations under the
present Convention in regard to any act or omission
which occurs prior to the date at which the denunciation



becomes effective, nor shall denunciation prejudice in
any way the continued consideration of any matter which
is already under consideration by the Committee prior to
the date at which the denunciation becomes effective.

4. Following the date at which the denunciation of a
State Party becomes effective, the Committee shall not
commence consideration of any new matter regarding
that State.

Article 90

1. After five years from the entry into force of the
Convention a request for the revision of the Convention
may be made at any time by any State Party by means
of a notification in writing addressed to the Secretary-
General of the United Nations. The Secretary-General
shall thereupon communicate any proposed amend-
ments to the States Parties with a request that they
notify him whether they favour a conference of States
Parties for the purpose of considering and voting upon
the proposals. In the event that within four months from
the date of such communication at least one-third of the
States Parties favours such a conference, the Secretary-
General shall convene the conference under the auspices
of the United Nations. Any amendment adopted by a
majority of the States Parties present and voting shall be
submitted to the General Assembly for approval.

2. Amendments shall come into force when they
have been approved by the General Assembly of the
United Nations and accepted by a two-thirds majority
of the States Parties in accordance with their respective
constitutional processes.

3. When amendments come into force, they shall be
binding on those States Parties that have accepted them,
other States Parties still being bound by the provisions of
the present Convention and any earlier amendment that
they have accepted.

Article 91

1. The Secretary-General of the United Nations shall
receive and circulate to all States the text of reservations
made by States at the time of signature, ratification or
accession.

2. A reservation incompatible with the object
and purpose of the present Convention shall not be
permitted.

3. Reservations may be withdrawn at any time by noti-
fication to this effect addressed to the Secretary-General
of the United Nations, who shall then inform all States

thereof. Such notification shall take effect on the date on
which it is received.

Article 92

1. Any dispute between two or more States Parties
concerning the interpretation or application of the
present Convention that is not settled by negotiation
shall, at the request of one of them, be submitted to
arbitration. If within six months from the date of the
request for arbitration the Parties are unable to agree
on the organization of the arbitration, any one of those
Parties may refer the dispute to the International Court
of Justice by request in conformity with the Statute of the
Court.

2. Each State Party may at the time of signature or
ratification of the present Convention or accession
thereto declare that it does not consider itself bound
by paragraph 1 of the present article. The other States
Parties shall not be bound by that paragraph with respect
to any State Party that has made such a declaration.

3. Any State Party that has made a declaration in
accordance with paragraph 2 of the present article may
at any time withdraw that declaration by notification to
the Secretary-General of the United Nations.

Article 93

1. The present Convention, of which the Arabic,
Chinese, English, French, Russian and Spanish texts are
equally authentic, shall be deposited with the Secretary-
General of the United Nations.

2. The Secretary-General of the United Nations shall
transmit certified copies of the present Convention to all
States.

In witness whereof the undersigned plenipotentia-
ries, being duly authorized thereto by their respective
Governments, have signed the present Convention.

77






Annex I
CCPR General Comment No. 15:
The position of aliens under the Covenant:
11/04/86

79




80

CCPR General Comment No. 15:

The position of aliens under the Covenant: 11/04/86

Twenty-seventh session, 1986

1. Reports from States parties have often failed to
take into account that each State party must ensure
the rights in the Covenant to “all individuals within its
territory and subject to its jurisdiction” (art. 2, para. 1).
In general, the rights set forth in the Covenant apply to
everyone, irrespective of reciprocity, and irrespective of
his or her nationality or statelessness.

2. Thus, the general rule is that each one of the
rights of the Covenant must be guaranteed without
discrimination between citizens and aliens. Aliens
receive the benefit of the general requirement of non-
discrimination in respect of the rights guaranteed
in the Covenant, as provided for in article 2 thereof.
This guarantee applies to aliens and citizens alike.
Exceptionally, some of the rights recognized in the
Covenant are expressly applicable only to citizens (art.
25), while article 13 applies only to aliens. However, the
Committee’s experience in examining reports shows
that in a number of countries other rights that aliens
should enjoy under the Covenant are denied to them or
are subject to limitations that cannot always be justified
under the Covenant.

3. A few constitutions provide for equality of aliens
with citizens. Some constitutions adopted more recently
carefully distinguish fundamental rights that apply to all
and those granted to citizens only, and deal with each
in detail. In many States, however, the constitutions
are drafted in terms of citizens only when granting
relevant rights. Legislation and case law may also play
an important part in providing for the rights of aliens.
The Committee has been informed that in some States
fundamental rights, though not guaranteed to aliens
by the Constitution or other legislation, will also be
extended to them as required by the Covenant. In
certain cases, however, there has clearly been a failure
to implement Covenant rights without discrimination in
respect of aliens.

4. The Committee considers that in their reports
States parties should give attention to the position
of aliens, both under their law and in actual practice.
The Covenant gives aliens all the protection regarding
rights guaranteed therein, and its requirements should
be observed by States parties in their legislation and in
practice as appropriate. The position of aliens would thus
be considerably improved. States parties should ensure

that the provisions of the Covenant and the rights under
it are made known to aliens within their jurisdiction.

5. The Covenant does not recognize the right of aliens
to enter or reside in the territory of a State party. It is
in principle a matter for the State to decide who it will
admit to its territory. However, in certain circumstances
an alien may enjoy the protection of the Covenant even
in relation to entry or residence, for example, when
considerations of non-discrimination, prohibition of
inhuman treatment and respect for family life arise.

6. Consentforentry may be given subject to conditions
relating, for example, to movement, residence and
employment. A State may also impose general conditions
upon an alien who is in transit. However, once aliens are
allowed to enter the territory of a State party they are
entitled to the rights set out in the Covenant.

7. Aliens thus have an inherent right to life, protected
by law, and may not be arbitrarily deprived of life. They
must not be subjected to torture or to cruel, inhuman
or degrading treatment or punishment; nor may they be
held in slavery or servitude. Aliens have the full right to
liberty and security of the person. If lawfully deprived of
their liberty, they shall be treated with humanity and with
respect for the inherent dignity of their person. Aliens
may not be imprisoned for failure to fulfil a contractual
obligation. They have the right to liberty of movement
and free choice of residence; they shall be free to leave
the country. Aliens shall be equal before the courts and
tribunals, and shall be entitled to a fair and public hearing
by a competent, independent and impartial tribunal
established by law in the determination of any criminal
charge or of rights and obligations in a suit at law. Aliens
shall not be subjected to retrospective penal legislation,
and are entitled to recognition before the law. They may
not be subjected to arbitrary or unlawful interference
with their privacy, family, home or correspondence. They
have the right to freedom of thought, conscience and
religion, and the right to hold opinions and to express
them. Aliens receive the benefit of the right of peaceful
assembly and of freedom of association. They may marry
when at marriageable age. Their children are entitled to
those measures of protection required by their status
as minors. In those cases where aliens constitute a
minority within the meaning of article 27, they shall not
be denied the right, in community with other members



of their group, to enjoy their own culture, to profess
and practise their own religion and to use their own
language. Aliens are entitled to equal protection by the
law. There shall be no discrimination between aliens and
citizens in the application of these rights. These rights of
aliens may be qualified only by such limitations as may
be lawfully imposed under the Covenant.

8. Once an alien is lawfully within a territory, his
freedom of movement within the territory and his right to
leave that territory may only be restricted in accordance
with article 12, paragraph 3. Differences in treatment in
this regard between aliens and nationals, or between
different categories of aliens, need to be justified under
article 12, paragraph 3. Since such restrictions must,
inter alia, be consistent with the other rights recognized
in the Covenant, a State party cannot, by restraining
an alien or deporting him to a third country, arbitrarily
prevent his return to his own country (art. 12, para. 4).

9. Many reports have given insufficient information on
matters relevant to article 13. That article is applicable
to all procedures aimed at the obligatory departure of an
alien, whether described in national law as expulsion or
otherwise. If such procedures entail arrest, the safeguards
of the Covenant relating to deprivation of liberty (arts.
9 and 10) may also be applicable. If the arrest is for
the particular purpose of extradition, other provisions of
national and international law may apply. Normally an
alien who is expelled must be allowed to leave for any
country that agrees to take him. The particular rights of
article 13 only protect those aliens who are lawfully in
the territory of a State party. This means that national
law concering the requirements for entry and stay
must be taken into account in determining the scope of
that protection, and that illegal entrants and aliens who
have stayed longer than the law or their permits allow,

in particular, are not covered by its provisions. However,
if the legality of an alien’s entry or stay is in dispute,
any decision on this point leading to his expulsion or
deportation ought to be taken in accordance with article
13. It is for the competent authorities of the State party,
in good faith and in the exercise of their powers, to apply
and interpret the domestic law, observing, however, such
requirements under the Covenant as equality before the
law (art. 26).

10. Article 13 directly regulates only the procedure
and not the substantive grounds for expulsion. However,
by allowing only those carried out “in pursuance of a
decision reached in accordance with law”, its purpose
is clearly to prevent arbitrary expulsions. On the other
hand, it entitles each alien to a decision in his own case
and, hence, article 13 would not be satisfied with laws
or decisions providing for collective or mass expulsions.
This understanding, in the opinion of the Committee,
is confirmed by further provisions concerning the right
to submit reasons against expulsion and to have the
decision reviewed by and to be represented before
the competent authority or someone designated by
it. An alien must be given full facilities for pursuing
his remedy against expulsion so that this right will in
all the circumstances of his case be an effective one.
The principles of article 13 relating to appeal against
expulsion and the entitlement to review by a competent
authority may only be departed from when “compelling
reasons of national security” so require. Discrimination
may not be made between different categories of aliens
in the application of article 13.

©1996-2001
Office of the United Nations High Commissioner for
Human Rights
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CERD General Recommendation No. 30:
Discrimination Against Non Citizens: 1/10/04

The Committee on the Elimination of Racial
Discrimination,

Recalling the Charter of the United Nations and the
Universal Declaration of Human Rights, according to
which all human beings are born free and equal in
dignity and rights and are entitled to the rights and free-
doms enshrined therein without distinction of any kind,
and the International Covenant on Economic, Social and
Cultural Rights, the International Covenant on Civil and
Political Rights and the International Convention on the
Elimination of All Forms of Racial Discrimination,

Recalling the Durban Declaration in which the World
Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance, recognized that
xenophobia against non-nationals, particularly migrants,
refugees and asylum-seekers, constitutes one of the main
sources of contemporary racism and that human rights
violations against members of such groups occur widely
in the context of discriminatory, xenophobic and racist
practices,

Noting that, based on the International Convention on
the Elimination of All Forms of Racial Discrimination and
general recommendations Xl and XX, ithas become evident
from the examination of the reports of States parties to
the Convention that groups other than migrants, refugees
and asylum-seekers are also of concern, including undoc-
umented non-citizens and persons who cannot establish
the nationality of the State on whose territory they live,
even where such persons have lived all their lives on the
same territory,

Having organized a thematic discussion on the issue
of discrimination against non-citizens and received the
contributions of members of the Committee and States
parties, as well as contributions from experts of other
United Nations organs and specialized agencies and
from non-governmental organizations,

Recognizing the need to clarify the responsibilities of
States parties to the International Convention on the
Elimination of All Forms of Racial Discrimination with
regard to non-citizens,

Basing its action on the provisions of the Convention,
in particular article 5, which requires States parties to
prohibit and eliminate discrimination based on race,
colour, descent, and national or ethnic origin in the
enjoyment by all persons of civil, political, economic,
social and cultural rights and freedoms,

Affirms that:

. Responsibilities of States parties to the
Convention

1. Article 1, paragraph 1, of the Convention defines
racial discrimination. Article 1, paragraph 2 provides
for the possibility of differentiating between citizens
and non-citizens. Article 1, paragraph 3 declares that,
concerning nationality, citizenship or naturalization, the
legal provisions of States parties must not discriminate
against any particular nationality;

2. Article 1, paragraph 2, must be construed so as to
avoid undermining the basic prohibition of discrimina-
tion; hence, it should not be interpreted to detract in any
way from the rights and freedoms recognized and enun-
ciated in particular in the Universal Declaration of Human
Rights, the International Covenant on Economic, Social
and Cultural Rights and the International Covenant on
Civil and Political Rights;

3. Article 5 of the Convention incorporates the
obligation of States parties to prohibit and eliminate
racial discrimination in the enjoyment of civil, political,
economic, social and cultural rights. Although some of
these rights, such as the right to participate in elections,
to vote and to stand for election, may be confined to citi-
zens, human rights are, in principle, to be enjoyed by all
persons. States parties are under an obligation to guar-
antee equality between citizens and non-citizens in the
enjoyment of these rights to the extent recognized under
international law;

4. Under the Convention, differential treatment
based on citizenship or immigration status will consti-
tute discrimination if the criteria for such differentiation,
judged in the light of the objectives and purposes of the
Convention, are not applied pursuant to a legitimate aim,
and are not proportional to the achievement of this aim.
Differentiation within the scope of article 1, paragraph



4, of the Convention relating to special measures is not
considered discriminatory;

5. States parties are under an obligation to report
fully upon legislation on non-citizens and its implemen-
tation. Furthermore, States parties should include in their
periodic reports, in an appropriate form, socio-economic
data on the non-citizen population within their juris-
diction, including data disaggregated by gender and
national or ethnic origin;

Recommends,

Based on these general principles, that the States parties
to the Convention, as appropriate to their specific circum-
stances, adopt the following measures:

Il. Measures of a general nature

6. Review and revise legislation, as appropriate, in
order to guarantee that such legislation is in full compli-
ance with the Convention, in particular regarding the
effective enjoyment of the rights mentioned in article 5,
without discrimination;

7. Ensure that legislative guarantees against racial
discrimination apply to non-citizens regardless of their
immigration status, and that the implementation of
legislation does not have a discriminatory effect on non-
citizens;

8. Paygreaterattention to the issue of multiple discrim-
ination faced by non-citizens, in particular concerning the
children and spouses of non-citizen workers, to refrain
from applying different standards of treatment to female
non-citizen spouses of citizens and male non-citizen
spouses of citizens, to report on any such practices and to
take all necessary steps to address them;

9. Ensure that immigration policies do not have the
effect of discriminating against persons on the basis of
race, colour, descent, or national or ethnic origin;

10. Ensure that any measures taken in the fight against
terrorism do not discriminate, in purpose or effect, on
the grounds of race, colour, descent, or national or ethnic
origin and that non-citizens are not subjected to racial or
ethnic profiling or stereotyping;

lll. Protection against hate speech and racial
violence

11. Take steps to address xenophobic attitudes and
behaviour towards non-citizens, in particular hate speech
and racial violence, and to promote a better under-
standing of the principle of non-discrimination in respect
of the situation of non-citizens;

12. Take resolute action to counter any tendency to
target, stigmatize, stereotype or profile, on the basis

of race, colour, descent, and national or ethnic origin,
members of “non-citizen” population groups, especially
by politicians, officials, educators and the media, on the
Internet and other electronic communications networks
and in society at large;

IV. Access to citizenship

13. Ensure that particular groups of non-citizens are
not discriminated against with regard to access to citi-
zenship or naturalization, and to pay due attention to
possible barriers to naturalization that may exist for long-
term or permanent residents;

14. Recognize that deprivation of citizenship on the
basis of race, colour, descent, or national or ethnic origin
is a breach of States parties’ obligations to ensure non-
discriminatory enjoyment of the right to nationality;

15. Take into consideration that in some cases denial
of citizenship for long-term or permanent residents
could result in creating disadvantage for them in access
to employment and social benefits, in violation of the
Convention’s anti-discrimination principles;

16. Reduce statelessness, in particular statelessness
among children, by, for example, encouraging their
parents to apply for citizenship on their behalf and
allowing both parents to transmit their citizenship to
their children;

17. Regularize the status of former citizens of prede-
cessor States who now reside within the jurisdiction of
the State party;

V. Administration of justice

18. Ensure that non-citizens enjoy equal protection
and recognition before the law and in this context, to
take action against racially motivated violence and to
ensure the access of victims to effective legal remedies
and the right to seek just and adequate reparation for
any damage suffered as a result of such violence;

19. Ensure the security of non-citizens, in particular
with regard to arbitrary detention, as well as ensure that
conditions in centres for refugees and asylum-seekers
meet international standards;

20. Ensure that non-citizens detained or arrested in
the fight against terrorism are properly protected by
domestic law that complies with international human
rights, refugee and humanitarian law;

21. Combat ill-treatment of and discrimination against
non-citizens by police and other law enforcement agen-
cies and civil servants by strictly applying relevant
legislation and regulations providing for sanctions and
by ensuring that all officials dealing with non-citizens
receive special training, including training in human
rights;
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22. Introduce in criminal law the provision that commit-
ting an offence with racist motivation or aim constitutes
an aggravating circumstance allowing for a more severe
punishment;

23. Ensure that claims of racial discrimination brought
by non-citizens are investigated thoroughly and that
claims made against officials, notably those concerning
discriminatory or racist behaviour, are subject to
independent and effective scrutiny;

24. Regulate the burden of proof in civil proceedings
involving discrimination based on race, colour, descent,
and national or ethnic origin so that once a non-citizen
has established a prima facie case that he or she has
been a victim of such discrimination, it shall be for the
respondent to provide evidence of an objective and
reasonable justification for the differential treatment;

VI. Expulsion and deportation of non-citizens

25. Ensure that laws concerning deportation or other
forms of removal of non-citizens from the jurisdiction
of the State party do not discriminate in purpose or
effect among non-citizens on the basis of race, colour
or ethnic or national origin, and that non-citizens have
equal access to effective remedies, including the right to
challenge expulsion orders, and are allowed effectively to
pursue such remedies;

26. Ensure that non-citizens are not subject to collec-
tive expulsion, in particular in situations where there are
insufficient guarantees that the personal circumstances
of each of the persons concerned have been taken into
account;

27.Ensure that non-citizens are not returned or
removed to a country or territory where they are at risk of
being subject to serious human rights abuses, including
torture and cruel, inhuman or degrading treatment or
punishment;

28. Avoid expulsions of non-citizens, especially of
long-term residents, that would result in disproportionate
interference with the right to family life;

VII. Economic, social and cultural rights

29. Remove obstacles that prevent the enjoyment
of economic, social and cultural rights by non-citizens,
notably in the areas of education, housing, employment
and health;

30. Ensure that public educational institutions are
open to non-citizens and children of undocumented
immigrants residing in the territory of a State party;

31. Avoid segregated schooling and different stan-
dards of treatment being applied to non-citizens on
grounds of race, colour, descent, and national or ethnic
origin in elementary and secondary school and with
respect to access to higher education;

32. Guarantee the equal enjoyment of the right to
adequate housing for citizens and non-citizens, espe-
cially by avoiding segregation in housing and ensuring
that housing agencies refrain from engaging in discrimi-
natory practices;

33. Take measures to eliminate discrimination against
non-citizens in relation to working conditions and work
requirements, including employment rules and practices
with discriminatory purposes or effects;

34, Take effective measures to prevent and redress the
serious problems commonly faced by non-citizen workers,
in particular by non-citizen domestic workers, including
debt bondage, passport retention, illegal confinement,
rape and physical assault;

35. Recognize that, while States parties may refuse
to offer jobs to non-citizens without a work permit, all
individuals are entitled to the enjoyment of labour and
employment rights, including the freedom of assembly
and association, once an employment relationship has
been initiated until it is terminated;

36. Ensure that States parties respect the right of non-
citizens to an adequate standard of physical and mental
health by, inter alia, refraining from denying or limiting
their access to preventive, curative and palliative health
services;

37. Take the necessary measures to prevent practices
that deny non-citizens their cultural identity, such as
legal or de facto requirements that non-citizens change
their name in order to obtain citizenship, and to take
measures to enable non-citizens to preserve and develop
their culture;

38. Ensure the right of non-citizens, without discrimi-
nation based on race, colour, descent, and national or
ethnic origin, to have access to any place or service
intended for use by the general public, such as transport,
hotels, restaurants, cafés, theatres and parks;

39.The present general recommendation replaces
general recommendation XI (1993).
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