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INTERNATIONAL MIGRATION LAW  

 

“Liberty is the rule, detention is the 
exception”1 

I. Purpose and Scope of the Information 
Note 

The Information Note aims to serve as a tool for those who 
are dealing with the issue of detention of migrants and non-
custodial measures to acquaint them with international 
instruments that set the standards to be respected by 
States in this field.  Although the number of instruments 
and norms relating to the issue of immigration detention 
and non-custodial measures taken into account in the Infor-
mation Note is far from being exhaustive, these instruments 
have been chosen in light of their scope of application (i.e. 
universal instruments, when existing, have been preferred 
to regional instruments) or their binding force (i.e. binding 
instruments, when existing, have been preferred to non-
binding ones). Elements of interpretations by judicial or 
semi-judicial bodies and UN special procedures of the Hu-
man Rights Council have also been included with a view to 
clarifying the exact meaning and scope of each principle. It 
should be noted that, while only treaties (conventions or 
charters) are binding upon States Parties, “soft law” instru-
ments, such as declarations and guidelines, still prove very 
useful to interpret the provisions contained in international 
norms. Non binding instruments can also be considered 
indications of emerging hard law and sometimes provisions 
embodied in a declaration may become customary interna-
tional law, i.e. legally binding upon all States.2 

The final purpose of the Information Note is to provide 
readers with an overview of the limits imposed by interna-
tional law on State jurisdiction as well as of States’ positive 
obligations with respect to the issue of immigration deten-
tion and non-custodial measures. It is important to keep in 
mind that policies relating to detention or non-custodial 
measures represent ways of dealing only with the conse-
quences of irregular migration. Solutions for irregular migra-
tion movements require a much broader and comprehen-
sive approach aimed to tackle the root causes of this phe-
nomenon and to promote regular channels of migration.3 

With regard to the scope of the Information Note, it in-
cludes principles applicable to both administrative and crim-
inal detention of migrants. Criminal detention of migrants  
is relevant when the irregular entry in the territory of the 
State is considered a crime, sanctioned with detention, un-
der the applicable domestic criminal law. Conversely, when 
irregular entry is simply contrary to domestic legislation on 
immigration, the deprivation of liberty is defined as 
“administrative detention”. The term “migrant” is used in 
its most comprehensive meaning, including also asylum 

seekers and stateless persons. 

The Information Note is divided into three parts: the first 
part is aimed at providing an overview of the legal principles 
applicable to both restrictions and deprivations of liberty; 
the second part focuses on the specific standards applicable 
to detention of migrants; and the last part specifies the le-
gal principles relevant to non-custodial measures and pro-
vides a brief evaluation of the most common ones.    

II. General Principles 

1. Definitions: deprivation of liberty vs. restriction of  
liberty 

IOM defines the detention of migrants, either criminal or 
administrative, as the “restriction on freedom of movement 
through confinement that is ordered by an administrative 
or judicial authority.”4 Detention prior to expulsion is con-
sidered a deprivation of liberty falling within the scope of 
Article 9 of the International Covenant on Civil and Political 
Rights (ICCPR).5 

A distinction must, however, be drawn between a depriva-
tion of liberty, which is relevant to detention, and a simple 
restriction of movement, characterising non-custodial 
measures. The European Court of Human Rights affirmed 
that: “the difference between deprivation of and restriction 
upon liberty is merely one of degree or intensity, and not 
one of nature or substance.”6 As a consequence, “in order 
to determine whether someone has been ‘deprived of his 
liberty’…the starting-point must be his concrete situation, 
and account must be taken of a whole range of criteria such 
as the type, duration, effects and manner of implementa-
tion of the measure in question.”7 For instance, restriction 
of movement may be placed on a migrant within an interna-
tional zone in an airport; however, if it is prolonged then a 
restriction of movement may turn into a deprivation of lib-
erty.8 

The safeguards in place with respect to simple restrictions 
of liberty correspond in large part to those imposed upon 
States by international law in the case of deprivation of lib-
erty. Moreover, if States exceed the limits of a lawful and 
non arbitrary restriction of liberty, the same may turn into a 
deprivation of liberty.9 

2. Legality and legitimate grounds for detention 

Article 9, paragraph 1, of the ICCPR states that “No one shall 
be deprived of his liberty except on such grounds and in 
accordance with such procedures as are established by 
law.” The Human Rights Committee (HRC) in its General 
Comment No. 8 clarified that this provision is applicable to 
all deprivations of liberty, whether in criminal cases or in 
other cases, including as a measure for immigration con-
trol.10 The other international bodies that monitor the re-
spect of human rights treaties have established that the 
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right to liberty postulates that every restriction to this 
right be exceptional.11 

The Working Group on Arbitrary Detention also affirmed 
that administrative detention is not per se in contravention 
of any international human rights instrument.12 However, 
the reasons justifying the detention of migrants, such as the 
necessity of identifying migrants in an irregular situation, 
the risk of absconding, or the facilitation of the expulsion of 
an irregular migrant who has been served with a removal 
order, “must be clearly defined and exhaustively enumer-
ated in legislation.”13 

According to Art. 15 of the EU Return Directive13bis during 
the removal procedure detention can only be used, unless 
less coercive measures can be applied effectively, when 
there is a risk of absconding or when the migrant concerned 
avoids or hampers the preparation of the removal process. 
Therefore, within the EU, the issuing of a removal order the 
person does not justify his or her detention.   

Additionally, restrictions to liberty based on an administra-
tive act are admissible under international law, but the 
measure must be based on a law that provides sufficient 
clarity and regulates the procedures to be observed.14 This 
means that detaining a person by an administrative act can 
only be allowed if it is enforcing a provision in law.  

The legality of a detention must be verified also against in-
ternational law and particularly against the provisions of 
the ICCPR.15 The lack of legality from an international per-
spective often derives from the fact that some States, in the 
absence of legislation authorising deprivation of liberty for 
migrants, “label migration detention centres as ‘transit cen-
tres’ or ‘guest houses’ and ‘detention’ as ‘retention.’”16 

The Working Group on Arbitrary Detention has also recog-
nised that “provisions should always be made to render 
detention unlawful if the obstacle for identifying immi-
grants in an irregular situation or carrying out removal 
from the territory does not lie within their sphere, for ex-
ample, when the consular representation of the country of 
origin does not cooperate or legal considerations - such as 
the principle of non-refoulement barring removal if there is 
a risk of torture or arbitrary detention in the country of des-
tination - or factual obstacles - such as the unavailability of 
means of transportation - render expulsion impossible.”17 

 

3. Necessity, proportionality and prevention from  
arbitrariness 

It is not enough for deprivation of liberty to be provided by 
law. The law itself must not be arbitrary, and the enforce-
ment of the law in a given case must not take place arbi-
trarily. The notion of “arbitrariness” is not to be equated 
with “against the law”, but must be interpreted more 

broadly to include elements of inappropriateness, injustice, 
and lack of predictability.18 

All deprivations of liberty must have a legitimate aim, be 
proportionate to the aim pursued19 and have a fair balance 
struck between the conflicting interests.20 The Working 
Group on Arbitrary Detention affirmed that the detention of 
asylum seekers, refugees and migrants in an irregular situa-
tion is a measure of last resort21 and that the necessity to 
have recourse to a detention measure must be evaluated in 
each individual case.22 According to the Working Group, 
mandatory or automatic detention must be considered arbi-
trary.23 

In addition, the Working Group on Arbitrary Detention stat-
ed that “criminalizing illegal entry into a country exceeds 
the legitimate interest of States to control and regulate 
illegal immigration and leads to unnecessary detention.”24 

4. Procedural safeguards 

Principle 4 of the Body of Principles for the Protection of All 
Persons under Any Form of Detention or Imprisonment, 
adopted by the General Assembly in 1988, provides for the 
necessity of a detention order or of an effective control by a 
judicial authority or by another authority giving sufficient 
guarantees of impartiality and independence for any form 
of detention affecting the human rights of a person.25 The 
Working Group on Arbitrary Detention stated that in the 
case of a deprivation of liberty of migrants, “detention must 
be ordered and approved by a judge and there should be 
automatic, regular and judicial, not only administrative, 
review of detention in each individual case.”26 Everyone 
shall also have the right to challenge the legality of his or 
her detention before a court27 and have access to a law-
yer.28 The Human Rights Committee expressed the view 
that judicial review of the lawfulness of detention must in-
clude the possibility of ordering a release if the detention is 
incompatible with the requirements of the Covenant.29 

The judicial decision must intervene “without delay”; in the 
Human Rights Committee’s case-law, this generally means 
that the decision has to be taken within several weeks.30 In 
any case, the established time-limit for judicial review must 
also apply “in emergency situations” when an exceptional 
number of irregular migrants enter the territory.31 

Migrants who have been victims of arbitrary arrest or de-
tention shall also have an enforceable right to compensa-
tion.32 

III. Specific Standards Applicable to Immi-
gration Detention  

1. Right to be informed and communicate with the  
outside world 

The right of migrants to be informed does not only relate to 
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the grounds for detention but is applicable also at the previ-
ous stage upon entry of the territory of a State. The Work-
ing Group on Arbitrary Detention in Principle 1 of the guar-
antees concerning persons held in custody set forth in its 
1999 Deliberation No. 5 established that “any asylum seek-
er or immigrant, when held for questioning at the border, 
or inside national territory in case of illegal entry, must be 
informed at least orally, and in a language which he or she 
understands, of the nature of and the grounds for the de-
cision refusing entry at the border, or permission for tem-
porary residence in the territory, that is being contemplat-
ed with respect to the person concerned.”33 

Furthermore, in compliance with Article 9, paragraph 4 of 
the ICCPR, everyone shall be promptly informed of the 
grounds of his or her detention34 in writing;35 this infor-
mation should be complete and should be given in a lan-
guage that the person understands.36 

Migrants should also have the possibility, while in custody, 
of communicating with the outside world, including by tele-
phone, fax or electronic mail, and of contacting a lawyer, a 
consular representative and relatives both in the country 
of destination and country of origin.37 Contact with immi-
grant communities in destination countries and civil socie-
ty institutions should also be facilitated.38 

2. Registration at detention facilities 

The Principles laid out in the Deliberation No. 5 of the 
Working Group on Arbitrary Detention,39 in line with the 
Body of Principles for the Protection of All Persons under 
Any Form of Detention or Imprisonment,40 clearly affirm the 
importance of registering the presence of any persons 
placed either in custody or in detention.41 Principle 4 es-
tablishes that “any asylum seeker or immigrant, when 
placed in custody, must enter his or her signature in a regis-
ter which is numbered and bound, or affords equivalent 
guarantees, indicating the person’s identity, the grounds 
for the custody and the competent authority which decid-
ed on the measure as well as the time and date of admis-
sion and release from custody.”42 Registers in detention 
facilities must also report the prescribed maximum duration 
of detention, date and time of transfer to another detention 
facility, if applicable, and authority therefor, as well as the 
date the prisoner is eligible for early release on probation.43 

3. Maximum length of detention 

A maximum period of detention must be established by law 
and this may in no case be unlimited or of excessive 
length.44 Upon expiry of this period, the detainee should be 
automatically released.45 The European Court of Human 
Rights pointed out that “account should be taken of the fact 
that the measure is applicable not to those who have com-
mitted criminal offences but to aliens who, often fearing for 
their lives, have fled from their own country.”46 

Different causes may lead to potentially indefinite deten-
tion, such as the impossibility to execute the removal order 
for lack of cooperation of the country of origin of the de-
tainee, or the lack of means of transportation to the home 
country, or the obligation to respect the principle of non-
refoulement. The Working Group on Arbitrary Detention 
considers that “where the obstacle to the removal of the 
detained migrants does not lie within their sphere of re-
sponsibility, the detainee should be released to avoid po-
tentially indefinite detention from occurring, which would 
be arbitrary.”47 

The Human Rights Committee further specified the obliga-
tions of States with regard to the detention of migrants by 
ruling that “every decision to keep a person in detention 
should be open to review periodically” and that “detention 
should not continue beyond the period for which the State 
can provide appropriate justification.”48 In the absence of 
any specific factor justifying the detention in the particular 
case at stake (such as lack of cooperation, risk of abscond-
ing, etc.), such detention may be considered arbitrary, even 
if the entry in the territory of the State was illegal. In addi-
tion, the detention will be justified only for as long as de-
portation proceedings are in progress49 or as long as a real 
and tangible prospect of removal exists.50 If proceedings 
are not carried out with due diligence the detention be-
comes arbitrary.51 

The European Union Directive 2008/115 (“Return Di-
rective”) recognises that each Member States should set a 
limited period for detention. This period should not exceed 
six months.52 

4. Detention conditions 

The fundamental principle applicable to standards of deten-
tion is enshrined in Article 10 of the ICCPR which states that 
“all persons deprived of their liberty shall be treated with 
humanity and with respect for the inherent dignity of the 
human person.” Article 10 provides that States may not 
treat a person inhumanely and that they are obliged to take 
positive measures to ensure a minimum standard for hu-
mane conditions of detention, regardless of economic or 
budgetary difficulties of the State.53 These standards must 
take into account the special status of migrants and their 
needs. In addition, custody should take place in public 
premises intended for the detention of migrants, otherwise 
the individual in custody should be separated from persons 
imprisoned under criminal law.54 States are responsible for 
ensuring humane conditions of detention even in privately-
run detention facilities.55 

The UN Standard Minimum Rules for the Treatment of Pris-
oners, covering specific needs of detainees, such as cloth-
ing, bedding, food, personal hygiene, medical services, exer-
cise and sport, book and religious worship, are also relevant 
to the detention of migrants.56 More specifically, the Parlia-
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mentary Assembly of the Council of Europe in its Resolution 
on Europe’s boat people57 recognized that States should 
ensure that all reception centres or detention centres pro-
vide:  

 appropriate food and sufficient quantities of drinking 
water; 

 adequate clothing and change of clothing, bedding, 
blankets, toiletries, etc.; 

 adequate furniture, such as beds, chairs and tables, as 
well as lockers to allow private items to be stored and 
kept safely; 

 separate accommodation and separate sanitation for 
men, women and unaccompanied minors;  

 adequate sanitation facilities which are kept clean and 
in serviceable operation; 

 regular access to the open air during substantial parts 
of the day; 

 sufficient recreational activities (television, reading, 
exercise, games, etc.).58 

The UN Special Rapporteur on the human rights of mi-
grants, Jorge Bustamante, in his 2010 report clarified that 
“Migration-related detention centres should not bear simi-
larities to prison-like conditions.”59 In particular, the au-
thorities in charge of these facilities should not be security 
forces; the officials working in this type of facilities should 
be trained in human rights, cultural sensitivity, and age and 
gender considerations, particularly with respect to the need 
of vulnerable situations; in addition, disciplinary rules 
should be markedly different from those in place in prison 
facilities.  

Detention of migrants can particularly affect their health. 
Consequently, States are obliged to adequately secure the 
health and well-being of individuals in detention60 by 
providing regular medical attention and adequate special-
ised care.61 In the most serious cases relating to health con-
ditions caused by detention, release from detention should 
be provided. In case of failure to adopt this measure, the 
State may be held responsible for violation of Article 7 of 
the ICCPR, which prohibits torture and cruel, inhumane and 
degrading treatments.62 

5. Monitoring and transparency 

A monitoring system should apply to all detention facilities 
for migrants. The Parliamentary Assembly of the Council of 
Europe recognized that States should “allow, when applica-
ble, the monitoring of reception centres and detention cen-
tres by ombudspersons and national human rights com-
missions, parliamentarians and other national or interna-
tional monitoring bodies. Where specialized monitoring 

bodies do not exist, they should be created.”63 

Furthermore, it is important that access to the centres is 
also granted to the media to ensure transparency and ac-
countability, without encroaching on detainees’ right to 
privacy.64 

6. Personal characteristics and vulnerabilities 

In deciding to detain an individual or to extend the deten-
tion period, due weight should be given to the personal 
characteristics and circumstances of the persons con-
cerned. In some national legislation65, such characteristics 
include physical or mental health, a history of torture, fami-
ly, age, duration of residence, pregnancy, dependency sta-
tus, as well as the character or the conduct of the individu-
al.66 

In addition, given the particular negative effects of deten-
tion on vulnerable persons, including victims of trafficking 
or smuggled persons, unaccompanied children, elderly per-
sons, victims of torture or trauma, persons with disability, 
pregnant women or victims of sexual violence, should not 
be detained.67 Where vulnerable persons are detained, 
there should be an enhanced requirement to ensure that 
conditions of detention are appropriate and that they are 
provided with health care and skilled professional support 
as needed.68 

6.1. Children 

Article 37 (b) of the Convention on the Rights of the Child 
(CRC) affirms the general rule that the detention of children 
should always be a measure of last resort and to be used for 
the shortest appropriate period of me. Furthermore, Arti-
cle 3(1) stipulates that “in all actions concerning children . . . 
the best interests of the child shall be a primary considera-
tion.”69  

On the basis of these obligations of the CRC, in 2005 the 
Committee on the Rights of the Child affirmed that: 
“Unaccompanied or separated children should not, as a 
general rule, be detained” and, in any case, “detention 
cannot be justified solely on the basis of the child being 
unaccompanied or separated, or on their migratory or resi-
dence status, or lack thereof”.70 In compliance with Article 
37 (b), the Committee also recalled that “all efforts, includ-
ing acceleration of relevant processes, should be made to 
allow for the immediate release of unaccompanied or sep-
arated children from detention and their placement in 
other forms of appropriate accommodation.”71  

Moreover, in their Report of the 2012 Day of General Dis-
cussion on “The Rights of all Children in the Context of In-
ternational Migration”, the Committee on the Rights of the 
Child found that this prohibition on the detention of chil-
dren on the basis of their migratory or residence status, or 
lack thereof, extends to all children—whether accompanied 
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or unaccompanied. The Committee found that the deten-
tion of children based on either their or their parents’ mi-
gration status is never in the best interests of the child, 
and constitutes a clear child rights violation.72  

This CRC Committee recommendation recognizes that immi-
gration detention—even for relatively limited duration or in 
contexts that are relatively “child friendly”—is never an 
appropriate place for children. The CRC Committee there-
fore called upon States to “expeditiously and completely 
cease” the immigration detention of children, and to adopt 
alternatives to detention (ATD) that fulfill the best inter-
ests of the child.73  

This recommendation recognizes State obligations both to 
“ensure that a child shall not be separated from his of her 
parents against their will”74 and to prioritize the best inter-
ests of the child over administrative considerations of the 
State.75 [see also Popov c. France, Requetes nos 39472/07 
et 39474/07, Council of Europe: European Court of Human 
Rights, 19 January 2012, para. 91.].76 As both the Inter-
American Court of Human Rights (IACtHR) and the UN Spe-
cial Rapporteur on Torture have similarly held, “when the 
child’s best interests require keeping the family together, 
the imperative requirement not to deprive the child of liber-
ty extends to the child’s parents, and requires the authori-
ties to choose alternative measures to detention for the 
entire family.”77Instead, States are required to allow chil-
dren to remain with their family members and/or guardians 
in non-custodial, community-based contexts while their 
immigration status is being resolved.78 

Since 2012, a growing number of UN and regional human 
rights experts have joined the CRC Committee in finding 
that immigration detention is never in the best interests of 
the child, and therefore a clear violation of child rights. 
What has emerged is a growing clarity and international 
consensus around the non-detention of refugee, asylum 
seeker and migrant children when the justification for the 
use of detention is based on the migration or residency sta-
tus of the child or of their parents or guardians. 79 

6.2. Women 

Women in detention facilities are particularly vulnerable to 
sexual abuse. Therefore, women should be detained in sep-
arated facilities77 and guarded by female warders.78 Privacy 
for certain personal activities (such as changing clothes, 
sanitary activities) should also be ensured.79   

States should set up and promote an effective mechanism 
for dealing with complaints of sexual violence, including 
within the detention system, and should also provide vic-
tims with protection, psychological and medical assis-
tance.80 Moreover, measures should be set up to prevent 
the recurrence of such acts, thus enhancing the protection 
of women detainees.81 

The UN Special Rapporteur on the human rights of migrants 
has clearly affirmed that “whenever possible, migrant wom-
en who are suffering the effects of persecution or abuse, or 
who are pregnant or nursing infants, should not be de-
tained.”82 In addition, if these vulnerable women cannot be 
released from custody, “the authorities should develop al-
ternative programmes such as intense supervision or elec-
tronic monitoring.”83 

6.3. Long-term residents 

Long-term resident migrants whose situation in the country 
becomes irregular and who are consequently subject to 
expulsion should not be detained. The Parliamentary As-
sembly of the Council of Europe expressed the view that it 
is “totally unacceptable that legal long-term immigrants 
who have been sentenced to expulsion are held in prison 
while awaiting expulsion.”84 

IV. Non-custodial Measures 

1. Obligation to provide non-custodial measures 

The exceptional character of migrants detention , which has 
been repeatedly set forth by different human rights bodies, 
entails the obligation of States to ensure that non-custodial 
measures are available.  

In the IOM Glossary on Migration, alternatives to immigra-
tion detention are defined as “measures […] applied by 
States to migrants and asylum seekers on their territories 
where some form of control is deemed necessary […].”  

The guiding principles on detention of asylum seekers and 
irregular migrants adopted by the Parliamentary Assembly 
of the Council of Europe invite States to consider providing 
for a presumption in favour of liberty under national law.85 
Many States have established this presumption in their na-
tional laws or in their immigration policies or practices.86 

The Working Group on Arbitrary Detention stated that 
“immigration detention should gradually be abolished,”88 
and “alternative and non-custodial measures, such as re-
porting requirements, should always be considered before 
resorting to detention.”87 The Human Rights Committee 
has also recognized the existence of an obligation for States 
to provide non-custodial measures when the latter is no 
longer justified in light of the passage of time, of intervening 
circumstances such as the hardship of prolonged deten-
tion89 or in consideration of the particular conditions of the 
person detained.90 

2. Specific principles applicable to non-custodial 
measures 

Non-custodial measures must be in accordance with inter-
national law and human rights standards, both in law and in 
practice.91 Some of the international legal standards appli-
cable to detention should also be respected when having 
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recourse to non-custodial measures. In particular, the UN 
Special Rapporteur on the human rights of migrants clari-
fied that “recourse to alternative measures should be based 
on an individual assessment of the migrant’s particular cir-
cumstances and be available in practice without discrimina-
tion.” Additionally, the measure chosen must be “the least 
intrusive and restrictive in order to attain the same objec-
tives of immigration-related detention.”92 

Non-custodial measures should also always be accompa-
nied by the following safeguards: 

 the measure should be established by law; 

 full compliance with the principle of non-discrimination 
in the choice and application of the measure must be 
ensured; 

 the measure should be subject to legal review and mi-
grants should be granted the possibility of challenging 
them before a judicial or other competent and inde-
pendent authority or body; 

 migrants must have access to legal counsel.93 

3. Examples and brief evaluations of non-custodial 
measures 

a) Open or semi-open facilities: this is one of the most 
common non-custodial measures, and it is often used for 
asylum seekers. In these types of centres, migrants are al-
lowed to leave the facility during the day but have to return 
at night. These centres must fully respect the human rights 
of the persons placed in their confines recognized by inter-
national law and, in particular, their right to liberty and 
freedom of movement.94 

b) Release with registration requirements: this measure 
entails the release from detention but with an obligation to 
register the individual’s place of residence with the respon-
sible authorities. Permission is required for all changes of 
address. Sometimes the migrant is also provided with offi-
cial registration documents. The production of identity doc-
uments may be required as well.95 

c) Reporting requirements: this measure imposes on mi-
grants the duty to report regularly, in person or over the 
telephone or in writing at the police, immigration office or 
other special agency.96 The frequency of such reporting can 
vary from daily to weekly or less frequently.97 This measure 
is widely used. However, it is important for the State au-
thorities to ensure that it is necessary and proportionate 
and that it does not impose an excessive burden on the 
individual in terms of time and financial resources (i.e. for 
the commuting when the individual has to report in per-
son).98 Reporting requirements should be tailored to the 
particular situation of the individual. 

d) Release with the duty to reside in a specific administra-

tive area or municipality:99 migrants can be released from 
detention with the duty to reside in a specific area or at a 
specific address. This measure can also be an effective tool 
to ensure the burden sharing of the different regions of a 
given country. 

e) Release on bail, bond or surety:100 this type of measure 
requires the pledge of a sum of money in order to ensure 
the individual’s appearance at an official appointment or 
hearing, organized in the context of processing the case of a 
migrant by competent authorities.  

A bail is a deposit of a sum of money to guarantee the indi-
vidual’s future compliance with immigration procedures.  

A bond is a written agreement with the authorities where 
the individual promises to fulfil his or her duties. Sometimes 
it requires the deposit of a sum of money by the individual 
or a third person.  

A surety is the guarantee given by a third person that the 
individual will comply with the immigration procedures; to 
this end, the third person agrees to pay a set amount of 
money if the individual absconds.  

The possibility for individuals to avail themselves of these 
measures is often limited due to difficulties finding a third 
person willing to pay a sum of money or to provide a guar-
antee for the migrant. When these measures are applied, it 
is important to take into account the family ties available 
and the economic situation of those concerned.101 

f) Controlled release: an individual may be released under 
the supervision of other persons like family members, rela-
tives or members of non-governmental, religious or com-
munity organizations. The guarantors can be required to 
pay a penalty if the individual does not comply with his or 
her obligation under the relevant immigration law. This 
measure has been largely used in Canada and has a 92 % 
success rate.102 

g) Electronic monitoring: is a system whereby an electronic 
magnetic device is attached to a person’s wrist or ankle.103 
It is one of the most sensitive non-custodial measures as its 
use risks impinging on the individual’s right to freedom of 
movement, liberty and respect for his or her privacy.104 Ac-
cordingly, the use of this measure should be carefully veri-
fied against the principles of necessity and proportionality, 
should be applied in a non-discriminatory manner and be 
subject to judicial review.105 The authorities should also pay 
full attention to the need to respect the dignity of the indi-
vidual concerned.  

 

 V. Voluntary return 

In order to provide migrants with an alternative to deten-
tion, in cases in which they express the will to return to 
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their country, States may consider establishing, besides non
-custodial measures, voluntary return programmes. This 
type of programmes, if part of a comprehensive migration 
management system (complementing border management 
and timely and fair asylum processes), can play an im-
portant role in reducing the incidence of detention and, 
where a person has been detained, in reducing the period 
of that confinement. This type of programmes is often the 
only solution for the plight of migrants who seek to return 
home but lack the means to do so. 

Voluntary return programmes can provide advantages to 
everyone involved throughout the migration process: for 
the migrant it is a humane alternative to detention and de-
portation; it allows for a prepared, dignified and sustainable 
return and reintegration. At the same time, for the country 
of destination it is more cost effective and administratively 
expedient than forced return; and for the country of origin, 
and its bilateral relations with the country of destination, it 
is politically more palatable and less sensitive than the 
forced return of migrants whilst it significantly facilitates 
the reintegration of their nationals.  

These programmes may include the following components: 
1) outreach and counselling at pre-return stage, 2) return 
arrangements and where required transit assistance, es-
corts for vulnerable migrants and medical assistance, for 
those with particular medical needs, 3) reception, and post 
arrival and reintegration assistance and 4) monitoring and 
evaluation. 

It is crucial that all programmes of this type provide that the 
choice to return is fully voluntary,106 which means that in 
taking the decision the migrant is free from any physical or 
psychological pressure and that he or she is enabled to 
make an informed decision. To achieve this objective it is 
necessary that migrants receive a thorough and independ-
ent counselling on return, allowing them to express their 
views clearly, irrespective of their status or location and 
enabling them to make an informed decision about return-
ing to their country of origin. An informed decision can only 
be taken if the migrant is provided with adequate, available, 
accurate, and objective information.107 In addition, migrants 
should have the right to change their mind before depar-
ture from the host country. Accordingly, they should be free 
from any coercion  at the time of the departure (i.e., for 
example, when they have to board a plane or a vessel). 

The confidentiality of individual information should be ob-
served at all times. Written consent should be obtained 
from the assisted individual for the disclosure of his or her 
personal data to a third party. 

The countries returning migrants (destination/transit coun-
tries) should: 

 ensure full respect of the right of migrants to return to 

their own country108 through facilitation of voluntary 
return; 

 avoid returning migrants to a country where they risk 
to be persecuted or to be submitted to torture or other 
inhumane or degrading treatment or where they would 
not have access to adequate protection;109 

 avoid the use of force to secure removal. 

The country of origin should particularly: 

 make use of their rights to contact and communicate 
with their nationals in case they are detained in the 
returning States; 

 facilitate the issuance of travel documentation; 

 allow their nationals to return in safety and with dignity 
without fear of harassment or discrimination or expo-
sure to disproportionate punitive measures; 

 readmit returning nationals. 

When involving individuals belonging to a vulnerable group, 
which may include migrants with health needs,110 unaccom-
panied migrant children, elderly migrants and victims of 
trafficking,111 the assisted voluntary return programme 
should secure and implement specific safeguards for their 
protection.  
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Summary of the Key Principles 

 

General principles 

Principle 1 —> Grounds for detention must be established by law and exhaustively enumerated in legislation 

Principle 2 —> Detention is a measure of last resort which must have a legitimate aim, be proportionate to the aim 
pursued and have fair balance struck between the conflicting interests 

Principle 3 —> Detention must be ordered and approved by a judge and subject to automatic regular judicial review in 
each individual case 

 

Specific rights and standards applicable to migrants in detention 

1. Right to be informed upon entry in the territory and while in detention 

2. Right to communicate with the outside world 

3. Obligation of registering the presence of any migrant placed either in custody or in detention 

4. Obligation to establish a maximum period of detention in national legislation 

5. Right to human detention conditions and obligation to respect the inherent dignity of every human person  

6. Obligation to allow monitoring of reception centres 

7. Prohibition to detain vulnerable individuals 

 

Specific standards applicable to non-custodial measures 

1. Obligation to establish a presumption in favour of liberty in national law 

2. Obligation to first consider non-custodial measures for migrants in national legislation 

3. Obligation to proceed to an individual assessment 

4. Prohibition of discrimination in the application of non-custodial measures 

5. Obligation to chose the least intrusive or restrictive measure 
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INFORMATION NOTE INTERNATIONAL STANDARDS ON IMMIGRATION DETENTION  

AND NON-CUSTODIAL MEASURES 

The following IML Information Notes are currently available:  

 The protection of unaccompanied migrant children 

 International standards on immigration detention and non-custodial measures 

 The principle of non-refoulement 

 

The International Organization for Migration (IOM) is committed to the principle that humane and order-

ly migration benefits migrants and society. As an intergovernmental body, IOM acts with its partners in the international com-

munity to: assist in meeting the operational challenges of migration, advance understanding of migration issues, encourage 

social and economic development through migration, and work towards effective respect of the human dignity and well-being 

of migrants. 

 

The International Migration Law Unit (IML), formerly a part of the International Migration Law and Legal 

Affairs Department, has been established within IOM to strengthen and promote the Organization’s involvement in Interna-

tional Migration Law (IML). A key objective of the Unit is to encourage dissemination and understanding both within IOM and 

amongst IOM counterparts of IML that is a set of legal rules, constrain, regulate, and channel State authority over migration. 

The Unit thereby promotes migration governance within the rule of law.  

For more information please contact:  

International Migration Law Unit 

iml@iom.int 

International Organization for Migration (IOM) 

17 route des Morillons, CH-1211 Geneva 
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